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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2011), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before April 1, 2001, consult either the List of
CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published in
eleven separate volumes. For the period beginning April 1, 2001, a ‘‘List of CFR
Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
July 1, 2011.
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THIS TITLE

Title 32—NATIONAL DEFENSE is composed of six volumes. The parts in these
volumes are arranged in the following order: Parts 1-190, parts 191-399, parts 400—
629, parts 630-699, parts 700-799, and part 800 to end. The contents of these volumes
represent all current regulations codified under this title of the CFR as of July
1, 2011.

The current regulations issued by the Department of Defense appear in the
volumes containing parts 1-189 and parts 190-399; those issued by the Department
of the Army appear in the volumes containing parts 400-629 and parts 630-699;
those issued by the Department of the Navy appear in the volume containing
parts 700-799, and those issued by the Department of the Air Force, Defense Logis-
tics Agency, Selective Service System, National Counterintelligence Center, Cen-
tral Intelligence Agency, Information Security Oversight Office, National Secu-
rity Council, Office of Science and Technology Policy, Office for Micronesian
Status Negotiations, and Office of the Vice President of the United States appear
in the volume containing part 800 to end.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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Title 32—National
Defense

(This book contains parts 630 to 699)

SUBTITLE A—DEPARTMENT OF DEFENSE (CONTINUED)

CHAPTER V—Department of the Army (Continued) ................ 631

ABBREVIATIONS USED IN THIS CHAPTER:

AGCT = Army General Classification Test. AGO = Adjutant General’s Office. APP
= Army Procurement Procedure. AR = Army Regulations. ASPR = Armed Services
Procurement Regulations. ATC = Air Transport Command. A. W. = Articles of War.
AWOL = Absent Without Leave. Comp. Gen. = Comptroller General. OCF = Office,
Chief of Finance. ROTC = Reserve Officer’s Training Corps. Z1 = Zone of Interior.
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SUBCHAPTER |—LAW ENFORCEMENT AND CRIMINAL
INVESTIGATIONS

PART 630 [RESERVED]

PART 631—ARMED FORCES DIS-
CIPLINARY CONTROL BOARDS
AND OFF-INSTALLATION LIAISON
AND OPERATIONS

Subpart A—General

Sec.
631.1
631.2
631.3
631.4

Purpose.
Applicability.
Supervision.
Exceptions.

Subpart B—Armed Forces Disciplinary
Control Boards

631.5
631.6

General.

Responsibilities.

631.7 Composition of boards.

631.8 Participation by civil agencies.

631.9 Duties and functions of boards.
631.10 Administration.

631.11 Off-limits establishments and areas.

Subpart C—Off-Installation  Operations
(Military Patrols and Investigative Ac-
tivities) and Policy

631.12
631.13
631.14
631.15
631.16

Objectives.

Applicability.

Army policy.

Air Force policy.

Navy policy.

631.17 Marine Corps policy.

631.18 Operations.

APPENDIX A TO PART 631—ARMED FORCES DIs-
CIPLINARY CONTROL BOARD PROCEDURES
GUIDE

AUTHORITY: 10 U.S.C. 3012(b)(1)(g).

SOURCE: 70 FR 60729, Oct. 19, 2005, unless
otherwise noted.

Subpart A—General

§631.1 Purpose.

This part prescribes uniform policies
and procedures for the establishment,
and operation of the following:

(a) Armed Forces Disciplinary Con-
trol Boards (AFDCB).

(b) Off-installation liaison and oper-
ations.

§631.2 Applicability.
This part applies to the following:

(a) Active U.S. Armed Forces per-
sonnel of the Army, Air Force, Navy,
and Marine Corps, and the Coast Guard
wherever they are stationed.

(b) U.S. Armed Forces Reserve per-
sonnel only when they are performing
Federal duties or engaging in activities
directly related to performing a Fed-
eral duty or function.

(c) National Guard personnel only
when called or ordered to active duty
in a Federal status within the meaning
of Title 10, United States Code.

§631.3 Supervision.

The following will develop and have
staff supervision over AFDCB and off-
installation enforcement policies.

(a) The Office of the Provost Marshal
General (OPMG), Headquarters, De-
partment of the Army (HQDA). This of-
ficial serves as the proponent for this
part, and has primary responsibility
for its content.

(b) U.S. Air Force Director of Secu-
rity Forces and Force Protection, De-
partment of the Air Force.

(c) Director, Naval Criminal Inves-
tigative Service.

(d) Commandant of the Marine Corps.

(e) Commandant of the Coast Guard.

(f) Installation commanders are au-
thorized to convene joint service
boards within their Army Regulation
(AR) 5-9 area of responsibility.

§631.4 Exceptions.

Requests for exceptions to policies
contained in this part will be forwarded
to HQDA (DAPM-MPD-LE), Wash-
ington, DC 20310-2800.

Subpart B—Armed Forces
Disciplinary Control Boards

§631.5 General.

AFDCBs may be established by in-
stallation, base, or station com-
manders to advise and make rec-
ommendations to commanders on mat-
ters concerning eliminating conditions,
which adversely affect the health, safe-
ty, welfare, morale, and discipline of
the Armed Forces.



§631.6

(a) For the Army, routine off-limits
actions must be processed by an
AFDCB following the procedures in
§631.11.

(b) Coast Guard commanders must
have written authorization from the
Commandant (G-WP) prior to estab-
lishing an AFDCB.

§631.6 Responsibilities.

(a) Regional Directors of the Army
Installation Management Agency, Air
Force commanders, Navy regional
commanders, Marine Corps com-
manders, and Coast Guard commanders
will—

(1) Determine level and degree of par-
ticipation by subordinate commanders
in joint Service boards, when appro-
priate.

(2) Resolve differences among subor-
dinate commanders regarding board
areas of responsibility, and the des-
ignation of sponsoring commanders.

(3) Evaluate board recommendations,
and actions from subordinate spon-
soring commanders.

(4) Forward recommendations to
HQDA, OPMG (DAPM-MPD-LE),
WASH DC 20310-2800, regarding cir-
cumstances that require Service head-
quarters action or programs having
widespread applicability.

(5) Ensure that subordinate com-
manders assess the availability of drug
abuse paraphernalia in the vicinity of
Department of Defense (DOD) installa-
tions through their AFDCBs, according
to DOD Directive 1010.4. Coast Guard
commanders should refer to
COMDTINST M1000.6 series, chapter 20,
for guidance on Coast Guard substance
abuse policies.

(b) Military installation commanders
for off-installation enforcement ac-
tions will—

(1) Conduct off-installation oper-
ations as authorized by law and Service
policy.

(2) Coordinate off-installation oper-
ations with other Service commanders,
as applicable, for uniformity of effort,
and economy of resources.

(3) Assist Federal, State, and local
law enforcement agencies within the
limits imposed by law and DOD policy.

(c) Sponsoring commanders will pro-
vide administrative support for AFDCB
programs to include the following—
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(1) Promulgating implementing di-
rectives, and convening the board.

(2) Providing a recorder for the
board.

(3) Providing copies of the minutes of
board meetings to other Service com-
manders who are represented on the
board, and to other AFDCBs as appro-
priate.

(4) Approving or disapproving the
minutes, and recommendations of the
board, and making appropriate dis-
tribution, as required.

(5) Publishing lists of ‘‘off-limits’’ es-
tablishments and areas.

(6) Ensuring that responsible individ-
uals are notified of any unfavorable ac-
tions being contemplated or taken re-
garding their establishments per Annex
A of appendix A of this part.

(7) Distributing pertinent informa-
tion to the following—

(i) All units within their jurisdic-
tional area.

(ii) Units stationed in other areas
whose personnel frequent their area of
jurisdiction.

(8) Ensuring that procedures are es-
tablished to inform all Service per-
sonnel, including those who may be
visiting or are in a travel status, of off-
limits restrictions in effect within the
respective AFDCB’s jurisdictional
area.

§631.7 Composition of boards.

(a) Boards should be structured ac-
cording to the needs of the command,
with consideration given to including
representatives from the following
functional areas—

(1) Law enforcement.

(2) Legal counsel.

(3) Health.

(4) Environmental protection.

(5) Public affairs.

(6) Equal opportunity.

(7) Fire and safety.

(8) Chaplains’ service.

(9) Alcohol and drug abuse.

(10) Personnel and community activi-
ties.

(11) Consumer affairs.

(b) Sponsoring commanders will des-
ignate a board president, and deter-
mine by position which board members
will be voting members. Such designa-
tions will be included in a written
agreement establishing the board.
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§631.8 Participation by civil agencies.

(a) Civil agencies or individuals may
be invited to board meetings as observ-
ers, witnesses or to provide assistance
where they possess knowledge or infor-
mation pertaining to problem areas
within the board’s jurisdiction.

(b) Announcements and summaries of
board results may be provided to ap-
propriate civil agencies.

§631.9 Duties and functions of boards.

The AFDCBs will—

(a) Meet as prescribed by appendix A
of this part.

(b) Receive reports, and take appro-
priate action on conditions in their
area of responsibility relating to any of
the following—

(1) Disorders and lack of discipline.

(2) Prostitution.

(3) Sexually transmitted disease.

(4) Liquor violations.

(5) Racial and other discriminatory
practices.

(6) Alcohol and drug abuse.

(7) Drug abuse paraphernalia.

(8) Criminal or illegal activities in-
volving cults or hate groups.

(9) Illicit gambling.

(10) Areas susceptible to terrorist ac-

tivity.

(11) Unfair commercial or consumer
practices.

(12) Other wundesirable conditions

deemed unsafe which may adversely af-
fect the health and well being of mili-
tary personnel or their families.

(c) Report to all major commanders
in the board’s area of responsibility—

(1) Conditions cited in paragraph (b)
of this section.

(2) Recommended action as approved
by the board’s sponsoring commander.

(d) Coordinate with appropriate civil
authorities on problems or adverse con-
ditions existing in the board’s area of
jurisdiction.

(e) Make recommendations to com-
manders in the board’s area of jurisdic-
tion concerning off-installation proce-
dures to prevent or control undesirable
conditions.

§631.10 Administration.

(a) Commanders are authorized to ac-
quire, report, process, and store infor-
mation concerning persons and organi-
zations, whether or not affiliated with

§631.11

DOD, according to the applicable Serv-
ice parts of the sponsoring commander,
which—

(1) Adversely affect the health, safe-
ty, morale, welfare, or discipline of
service members regardless of status.

(2) Describes crime conducive condi-
tions where there is a direct Service in-
terest.

(b) Boards will function under the su-
pervision of a president (§631.7(b)).

(c) Certain expenses incurred by
Service members in the course of an of-
ficial board investigation or inspection
may be reimbursable per appropriate
Service finance parts or instructions.
Requests for reimbursement will be
submitted through the sponsoring com-
mander.

(d) Records of board proceedings will
be maintained as prescribed by records
management policies, and procedures
of the sponsoring commander’s Service.

§631.11 Off-limits establishments and
areas.

(a) The establishment of off-limits
areas is a function of Command. It may
be used by commanders to help main-
tain good order and discipline, health,
morale, safety, and welfare of service
members. Off-limits action is also in-
tended to prevent service members
from being exposed to or victimized by
crime-conducive conditions. Where suf-
ficient cause exists, commanders re-
tain substantial discretion to declare
establishments or areas temporarily
off-limits to personnel of their respec-
tive commands in emergency situa-
tions. Temporary off-limits restric-
tions issued by commanders in an
emergency situation will be acted upon
by the AFDCB as a first priority. As a
matter of policy, a change in owner-
ship, management, or name of any off-
limits establishment does not, in and
of itself, revoke the off-limits restric-
tion.

(b) Service members are prohibited
from entering establishments or areas
declared off-limits according to this
part. Violations may subject the mem-
ber to disciplinary action per applica-
ble Service parts, and the TUniform
Code of Military Justice (UCMJ). Fam-
ily members of service members and
others associated with the Service or
installation should be made aware of
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off-limits restrictions. As a general
policy, these establishments will not be
visited by Service law enforcement per-
sonnel unless specifically determined
by the installation commander that
visits or surveillance are warranted.

(c) Prior to initiating AFDCB action,
installation commanders will attempt
to correct adverse conditions or situa-
tions through the assistance of civic
leaders or officials.

(d) Prior to recommending an off-
limits restriction, the AFDCB will send
a written notice (certified mail-return
receipt requested) to the individual or
firm responsible for the alleged condi-
tion or situation. The AFDCB will
specify in the notice a reasonable time
for the condition or situation to be cor-
rected, along with the opportunity to
present any relevant information to
the board. If subsequent investigation
reveals that the responsible person has
failed to take corrective action, the
board will recommend the imposition
of the off-limits restriction.

(e) A specified time limit will not be
established when an off-limits restric-
tion is invoked. The adequacy of the
corrective action taken by the respon-
sible individual will be the determining
factor in removing an off-limits re-
striction.

(f) A person whose establishment or
area has been declared off-limits may
at any time petition the president of
the board to remove the off-limits re-
striction. The petition will be in writ-
ing and will include a detailed report of
action taken to eliminate the condi-
tion or situation that caused imposi-
tion of the restriction. The president of
the AFDCB may direct an investiga-
tion to determine the status of correc-
tive actions noted in the petition. The
board will either recommend removal
or continuation of the off-limits re-
striction to the local sponsoring com-
mander based on the results of the in-
vestigation.

(g) Off-limits procedures to be fol-
lowed by the boards are in appendix A
of this part. In the United States, off-
limits signs will not be posted on civil-
ian establishments by U.S. military au-
thorities.

(h) In areas Outside of the Conti-
nental United States (OCONUS), off-
limits and other AFDCB procedures
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must be consistent with existing Sta-
tus of Forces Agreements (SOFASs).

Subpart C—Off-Installation Oper-
ations (Military Patrols and In-
vestigative Activities) and Pol-

icy

§631.12 Objectives.

The primary objectives of off-instal-
lation operations are to—

(a) Render assistance and provide in-
formation to Service members.

(b) Preserve the safety, and security
of service members.

(c) Preserve good order and discipline
among Service members and reduce
off-installation incidents and offenses.

(d) Maintain effective cooperation
with civil authorities, and community
leaders.

§631.13 Applicability.

This subpart is not applicable to the
U.S. Coast Guard.

§631.14 Army policy.

(a) Soldiers, military and/or Depart-
ment of the Army Civilian (DAC) po-
lice performing off-installation oper-
ations must be thoroughly familiar
with applicable agreements, con-
straints of the Posse Comitatus Act (18
U.S.C. 1385) in the Continental United
States (CONUS) and United States-host
nation agreements in areas OCONUS.

(b) Military and/or DAC police as-
signed to off-installation operations
have the sole purpose of enforcing
parts, and orders pertaining to persons
subject to their jurisdiction.

(c) Military and/or DAC police ac-
companying civilian law enforcement
officers remain directly responsible to,
and under the command of, U.S. Army
superiors. Military and DAC police
may come to the aid of civilian law en-
forcement officers to prevent the com-
mission of a felony or injury to a civil-
ian law enforcement officer.

(d) Regional Directors of the Army

Installation Management Agency
(IMA), Commander, Army Materiel
Command (AMC), and Commander,

Army Test and Evaluation Command
(ATEC) may authorize subordinate
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commanders to establish off-installa-
tion operations within the limits im-
posed by higher authority, the Posse
Comitatus Act (18 U.S.C. 1385) in
CONUS, and United States-host nation
agreements in OCONUS areas—

(1) To assist Federal, State, and local
law enforcement agencies.

(2) In conjunction with military ac-
tivities.

(3) To safeguard the health and wel-
fare of Soldiers.

(4) When the type of offenses or the
number of Soldiers frequenting an area
is large enough to warrant such oper-
ations.

(e) The constraints on the authority
of Soldiers and/or DAC police to act
off-Installation, (Posse Comitatus Act
(18 U.S.C. 1385) in CONUS and United
States-host mnation agreements in
OCONUS areas) and the specific scope
of off-installation operations will be
clearly delineated in all authorizations
for off-installation operations. Off-in-
stallation operations will be coordi-
nated with the local installation com-
mander through the Staff Judge Advo-
cate (SJA), or higher authority, and
appropriate civilian law enforcement
agencies.

§631.15 Air Force policy.

(a) Airmen, military and/or Depart-
ment of the Air Force Civilian (DAFC)
police performing off-installation oper-
ations must be thoroughly familiar
with applicable agreements, con-
straints of the Posse Comitatus Act (18
U.S.C. 1385) in CONUS and United
States-host nation agreements in areas
OCONUS.

(b) Military and/or DAFC police as-
signed to off-installation operations
have the sole purpose of enforcing
parts, and orders pertaining to persons
subject to their jurisdiction.

(c) Military and/or DAFC police ac-
companying civilian law enforcement
officers remain directly responsible to,
and under the command of, U.S. Air
Force superiors. Military and DAFC
police may come to the aid of civilian
law enforcement officers to prevent the
commission of a felony or injury to a
civilian law enforcement officer.

(d) Air Force commanders may au-
thorize subordinate commanders to es-
tablish off-installation operations
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within the limits imposed by higher
authority, the Posse Comitatus Act (18
U.S.C. 1385) in CONUS, and United
States-host nation agreements in
OCONUS areas—

(1) To assist Federal, State, and local
law enforcement agencies.

(2) In conjunction with military ac-
tivities.

(3) To safeguard the health and wel-
fare of Airmen.

(4) When the type of offenses or the
number of Airmen frequenting an area
is large enough to warrant such oper-
ations.

(e) The constraints on the authority
of Airmen and/or DAFC police to act
off-installation, (Posse Comitatus Act
(18 U.S.C. 1385) in CONUS and United
States-host nation agreements in
OCONUS areas) and the specific scope
of off-installation operations will be
clearly delineated in all authorizations
for off-installation operations. Off-in-
stallation operations will be coordi-
nated with the local installation com-
mander through the Staff Judge Advo-
cate (SJA), or higher authority, and
appropriate civilian law enforcement
agencies.

§631.16 Navy policy.

The following policies apply to off-in-
stallation operations—

(a) Article 1630-020, MILPERSMAN
revised August 2002, and Navy Parts,
Article 0922 concerning the establish-
ment and operation of a shore patrol.

(b) In accordance with SECNAV
1620.7TA, Navy Absentee Collection
Units collect, and process apprehended
absentees and deserters, escort appre-
hended absentees, and deserters to
their parent commands or to des-
ignated processing activities, escort
prisoners between confinement facili-
ties, and provide liaison with civilian
law enforcement authorities.

(c) Navy personnel will be thoroughly
familiar with all applicable agreements
and Implementing standard operating
procedures, to include the constraints
of the Posse Comitatus Act (18 U.S.C.
1385), in CONUS and United States-host
nation agreements in OCONUS areas,
as applicable.

(d) Within CONUS. (1) Installation
Commanders may request authority



§631.17

from their Regional Commander, to es-
tablish off-installation operations—

(i) To assist Federal, State, and local
law enforcement agencies within the
limits imposed by higher authority and
the Posse Comitatus Act (18 U.S.C.
1385).

(ii) In conjunction with military op-
erations.

(iii) To safeguard the health, and wel-
fare of Naval personnel.

(iv) When the type of offenses or the
number of service members frequenting
an area is large enough to warrant such
operation.

(2) Constraints on the authority of
military personnel to act off-installa-
tion (Posse Comitatus Act (18 U.S.C.
1385) and the specific scope of the au-
thority will be clearly delineated in all
authorizations for off-installation op-
erations.

(e) Within OCONUS, off-installation
operations will be kept at the min-
imum needed for mission accomplish-
ment. Installation commanders may
authorize off-installation operations as
required by local conditions and cus-
toms, as long as they are conducted in
accordance with applicable treaties
and SOFAs.

(f) Off-installation operations will be
coordinated with the local installation
commander through the JAG or higher
authority, and local law enforcement
authorities.

(g) Security personnel selected for
off-installation operations must—

(1) Have mature judgment and law
enforcement experience.

(2) Be thoroughly familiar with all
applicable agreements and imple-
menting standard operating proce-
dures, to include the constraints of the
Posse Comitatus Act (18 U.S.C. 1385), in
CONUS and United States Host Nation
agreements in OCONUS area, as appli-
cable.

(h) Security personnel accompanying
civilian police during off-installation
operations do so only to enforce parts
and orders pertaining to persons sub-
ject to their jurisdiction. Security per-
sonnel assigned off-installation oper-
ations remain directly responsible to,
and under the command of their Navy
superiors when accompanying civilian
police. Security personnel performing
such duties may come to the aid of ci-
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vilian police in order to prevent the
commission of a felony or injury to a
civilian police officer.

(i) Civilian police and court liaison
may be established with concurrence of
the Naval Criminal Investigative Serv-
ice and 1is encouraged particularly
when the intent is to reduce mishaps.

§631.17 Marine Corps policy.

(a) Within CONUS. (1) Commanders
may request authority from Head-
quarters, Marine Corps (Code POS), to
establish off-installation operations—

(i) To assist Federal, State, and local
law enforcement agencies within the
limits imposed by higher authority and
the Posse Comitatus Act (18 U.S.C.
1385).

(ii) In conjunction with military op-
erations.

(iii) To safeguard the health, and wel-
fare of Marines.

(iv) When the type of offenses or the
number of service members frequenting
an area is large enough to warrant such
operations.

(2) Constraints on the authority of
military personnel to act off-installa-
tion (Posse Comitatus Act (18 U.S.C.
1385)) and the specific scope of the au-
thority will be clearly delineated in all
authorizations for off-installation op-
erations.

(b) Within OCONTUS, off-installation
operations will be kept at the min-
imum needed for mission accomplish-
ment. Installation commanders may
authorize off-installation operations as
required by local conditions and cus-
toms, as long as they are conducted in
accordance with applicable treaties
and SOFAs.

(c) Off-installation operations will be
coordinated with the local installation
commander through the SJA, or higher
authority, and local law enforcement
authorities.

(d) Marines selected for off-installa-
tion operations must—

(1) Have mature judgment and law
enforcement experience.

(2) Be thoroughly familiar with all
applicable agreements and imple-
menting standard operating proce-
dures, to include the constraints of the
Posse Comitatus Act (18 U.S.C. 1385), in
CONUS and United States-host nation
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agreements in OCONUS areas, as appli-
cable.

(e) Marines accompanying civilian
police during off-installation oper-
ations do so only to enforce parts and
orders pertaining to persons subject to
their jurisdiction. Marines assigned
off-installation operations remain di-
rectly responsible to, and under the
command of their Marine superiors
when accompanying civilian police.
Marines performing such duties may
come to the aid of civilian police in
order to prevent the commission of a
felony or injury to a civilian police of-
ficer.

(f) Procedures for absentee and de-
serter collection units to accept an ac-
tive-duty absentee or deserter from ci-
vilian authorities may be established.

(g) Civilian police and civil court li-
aison may be established.

§631.18 Operations.

When an incident of substantial in-
terest to the Service, involving Service
property or affiliated personnel, occurs
off-installation, the Service law en-
forcement organization exercising area
responsibility will—

(a) Obtain copies of civilian law en-
forcement reports for processing or for-
warding according to applicable Serv-
ice parts.

(b) Return apprehended persons to
representatives of their Service as soon
as practicable.

APPENDIX A TO PART 631—ARMED
FORCES DISCIPLINARY CONTROL
BOARD PROCEDURES GUIDE

A-1. Purpose. This guide prescribes proce-
dures for the establishment, operation, and
coordination of AFDCBs. AFDCB pro-
ceedings are not adversarial in nature.

A-2. Meetings.

a. The board will meet quarterly. The com-
mander establishing the AFDCB may specify
whether the meetings will be open or closed.
If not specified, the decision is at the discre-
tion of the president of the board. Normally
proceedings are closed, but may be opened to
the public when circumstances warrant.

b. Special meetings may be called by the
president of the board. Except by unanimous
consent of members present, final action will
be taken only on the business for which the
meeting was called.

c. A majority of voting members con-
stitutes a quorum for board proceedings.
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A-3. AFDCB composition. Voting members
will be selected per section 631.7.

A-4. Attendance of observers or witnesses.

a. The board may invite individual persons
or organization representatives as witnesses
or observers if they are necessary or appro-
priate for the conduct of board proceedings.
The below listed authorities may assist in
addressing installation or command con-
cerns or issues.

(1) Federal, State, and local judicial, legis-
lative, and law enforcement officials.

(2) Housing part and enforcement authori-
ties.

(3) Health, and social service authorities.

(4) Environmental protection authorities.

(5) Alcoholic beverage control authorities.

(6) Equal employment opportunity authori-
ties.

(7) Consumer affairs advocates.

(8) Chamber of Commerce representatives.

(9) Public works or utility authorities.

(10) Local fire marshal, and public safety
authorities.

(11) State and local school board or edu-
cation officials.

(12) Any other representation deemed ap-
propriate by the sponsoring command such
as, news media, union representatives, and
so forth.

b. Invited witnesses and observers will be
listed in the minutes of the meeting.

A-5. Appropriate areas for board consider-
ation.

a. Boards will study and take appropriate
action on all reports of conditions considered
detrimental to the good order and discipline,
health, morale, welfare, safety, and morals
of Armed Forces personnel. These adverse
conditions include, but are not limited to,
those identified in §631.9.

b. The board will immediately forward to
the local commander reported circumstances
involving discrimination based on race,
color, sex, religion, age, or national origin.

A-6. Off-limit procedures.

a. Off-limits restrictions should be invoked
only when there is substantive information
indicating that an establishment or area fre-
quented by Armed Forces personnel presents
conditions, which adversely affect their
health, safety, welfare, morale, or morals. It
is essential that boards do not act arbi-
trarily. Actions must not be of a punitive na-
ture. Boards should work in close coopera-
tion with local officials and proprietors of
business establishments, and seek to accom-
plish their mission through mutually cooper-
ative efforts. Boards should encourage per-
sonal visits by local military, and civilian
enforcement or health officials to establish-
ments considered below standard. AFDCBs
should point out unhealthy conditions or un-
desirable practices to establishment owners
or operators to produce the desired correc-
tive action.
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b. In cases involving discrimination, the
board should not rely solely on letters writ-
ten by the Equal Opportunity Office, and
Military Affairs Committee or investigations
of alleged racial discrimination.

c. If the board decides to attempt to inves-
tigate or inspect an establishment, the presi-
dent or a designee will prepare, and submit a
report of findings, and recommendations at
the next meeting. This procedure will ensure
complete, and documented information con-
cerning questionable adverse conditions.

d. When the board concludes that condi-
tions adverse to Armed Forces personnel do
exist, the owner or manager will be sent a
letter of notification (Annex A). This letter
will advise him or her to raise standards by
a specified date, and, if such conditions or
practices continue, off-limits proceedings
will be initiated. Any correspondence with
the individuals responsible for adverse condi-
tions, which may lead to off-limits action,
will be by certified mail.

e. If a proprietor takes remedial action to
correct undesirable conditions previously
noted the board should send a letter of ap-
preciation (Annex B) recognizing this co-
operation.

f. If undesirable conditions are not cor-
rected, the proprietor will be invited to ap-
pear before the AFDCB to explain why the
establishment should not be placed off-limits
(Annex C). Any proprietor may designate in
writing a representative to appear before the
board in his or her behalf.

g. In cases where proprietors have been in-
vited to appear before the board, the presi-
dent of the board will perform the fol-
lowing—

(1) Prior to calling the proprietor—

(a) Review the findings and decision of the
previous meeting.

(b) Call for inspection reports.

(c) Allow those present to ask questions,
and discuss the case.

(2) When the proprietor or his or her rep-
resentative is called before the board—

(a) Present the proprietor with a brief sum-
mary of the complaint concerning the estab-
lishment.

(b) Afford the proprietor an opportunity to
present matters in defense.

(c) Invite those present to question the
proprietor. After the questioning period, pro-
vide the proprietor an opportunity to make a
final statement before being dismissed.

(3) Deliberations on recommended actions
will be in closed session, attended only by
board members.

h. The board should recommend an off-lim-
its restriction only after the following:

(1) The letter of notification (Annex A) has
been sent.

(2) An opportunity for the proprietor to ap-
pear before the board has been extended.

(3) Further investigation indicates that
improvements have not been made.
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i. The minutes will indicate the AFDCB’s
action in each case. When a recommendation
is made to place an establishment off-limits,
the minutes will show the procedural steps
followed in reaching the decision.

j. Recommendations of the AFDCB will be
submitted to the sponsoring commander for
consideration. The recommendations will
then be forwarded to other installation com-
manders who are represented on the board
(Annex D). If no objection to the rec-
ommendations is received within 10 days, the
sponsoring commander will approve or dis-
approve the recommendations and forward
the decision to the AFDCB president.

k. Upon approval of the AFDCB’s rec-
ommendations, the president will write the
proprietor that the off-limits restriction has
been imposed (Annex E).

1. A time limit should not be specified
when an off-limits restriction is revoked.
The adequacy of the corrective action taken
by the proprietor of the establishment must
be the determining factor in removing the
off-limits restriction.

m. Military authorities may not post off-
limits signs or notices on private property.

n. In emergencies, commanders may tem-
porarily declare establishments or areas off-
limits to service members subject to their
jurisdiction. The circumstances for the ac-
tion will be reported as soon as possible to
the commander sponsoring the board. De-
tailed justification for this emergency action
will be provided to the board for its delibera-
tions.

o. Appropriate installation commanders
will publish a list of off-limits establish-
ments and areas using command and media
channels.

A-T. Removal of off-limits restrictions.

a. Removal of an off-limits restriction re-
quires AFDCB action. Proprietors of estab-
lishments declared off-limits should be ad-
vised that they may appeal to the appro-
priate AFDCB at any time. In their appeal
they should submit the reason why the re-
striction should be removed. A letter of noti-
fication for continuance of the off-limits re-
striction should be sent to the proprietor if
the AFDCB does not remove the off-limits
restriction (Annex F). The proprietor may
appeal to the next higher commander if not
satisfied with continuance after exhausting
all appeals at the local sponsoring com-
mander level. Boards should make at least
quarterly inspections of off-limits establish-
ments. A statement that an inspection has
been completed should be included in AFDCB
minutes.

b. When the board learns that the propri-
etor has taken adequate corrective meas-
ures, the AFDCB will take the following ac-
tions:

(1) Discuss the matter at the next meeting
and make an appropriate recommendation.
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(2) Forward a recommendation for removal
of the off-limits restriction to the sponsoring
commander. If approved, a letter removing
the restriction (Annexes G & H) will be sent
to the proprietor.

(3) The minutes will reflect action taken.

A-8. Duties of the AFDCB president.

The president of the AFDCB will—

a. Schedule and preside at all AFDCB
meetings.

b. Provide an agenda to each voting mem-
ber at least 72 hours prior to the meeting.

c. Ensure records, minutes, and cor-
respondence are prepared, distributed, and
maintained per §631.10(d).

A-9. Commanders.

The installation commander, and com-
manders within an AFDCB’s area of respon-
sibility must be thoroughly acquainted with
the mission and services provided by
AFDCBs. AFDCB members should keep their
respective commanders informed of com-
mand responsibilities pertaining to AFDCB
functions and actions.

A-10. Public affairs.

a. Due to the sensitive nature of the sub-
ject matter, there will not be a media release
in connection with AFDCB meetings. How-
ever, any AFDCB proceeding, which is open
to the public, will also be open to representa-
tives of the news media. Representatives of
the news media will be considered observers,
and will not participate in matters consid-
ered by the AFDCB. Members of the news
media may be invited to participate in an
advisory status in coordination with the
public affairs office.

b. News media interviews and releases will
be handled through the public affairs office
according to applicable Service parts.

A-11. Minutes.

a. Minutes will be prepared in accordance
with administrative formats for minutes of
meetings prescribed by the Service of the
sponsoring commander (Annex I). The writ-
ten minutes of AFDCB meetings will con-
stitute the official record of the AFDCB pro-
ceedings. Verbatim transcripts of board
meetings are not required. The reasons for
approving or removing an off-limits restric-
tion, to include a complete address of the es-
tablishment or area involved, should be indi-
cated in the order of business. In addition,
the AFDCB’s action will be shown in the
order or sequence of actions taken. A change
in the name of an establishment or areas in
an off-limits restriction will also be in-
cluded.

b. Distribution of the minutes of AFDCB
meetings will be limited to the following—

(1) Each voting member, sponsoring com-
mand, and commands and installations rep-
resented by the board.

(2) Each civilian and military advisory
member, if deemed appropriate.

(3) Civilian and Government agencies with-
in the State in which member installations
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are located having an interest in the func-
tions of the board, if appropriate.

c. AFDCB minutes are subject to release
and disclosure in accordance with applicable
Service parts and directives.

d. Minutes and recommendations of the
board will be forwarded to the sponsoring
commander for approval.

ANNEX A—LETTER OF NOTIFICATION
(Letterhead)
(Appropriate AFDCB)

Proprietor
Dear Sir:

This letter is to inform you that it has
come to the attention of the Armed Forces
Disciplinary Control Board (AFDCB) that
certain conditions reported at your estab-
lishment may adversely affect the (health,
safety, or welfare) of members of the Armed
Forces.

The AFDCB is initiating action to deter-
mine whether your establishment (area)
should be placed off-limits to members of the
Armed Forces if (cite conditions) are not
corrected by (date).

A representative of the AFDCB will visit
your establishment to determine if steps
have been taken to correct the conditions
outlined above.

Sincerely,
John J. Smith,
Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.
(NOTE: Use certified mail, return receipt re-
quested if mailed.)

ANNEX B—LETTER OF APPRECIATION
(Letterhead)
(Appropriate AFDCB)

Proprietor
Dear Sir:

This is in reference to my letter of (date)
concerning the condition(s) reported at your
establishment which adversely affected the
health and welfare of members of the Armed
Forces.

The Board appreciates your action(s) to
correct the condition(s) previously noted and
does not contemplate further action with re-
spect to this specific matter.

Your continued cooperation is solicited.

Sincerely,
John J. Smith,

Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.
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ANNEX C—LETTER OF INVITATION

(Letterhead)

Proprietor
Dear Sir:

This is in reference to my letter of (date)
concerning the condition reported at your
establishment which adversely affects the
(health, safety, or welfare) of members of the
Armed Forces. Information has been re-
ceived by the board which indicates you have
not taken adequate corrective action to
eliminate the reported condition.

Reports presented to the Armed Forces
Disciplinary Control Board (AFDCB) indi-
cate (list and describe conditions).

You are advised that the AFDCB will ini-
tiate action to determine whether your es-
tablishment should be declared off-limits to
members of the Armed Forces.

You may appear in person, with or without
counsel, before the AFDCB at its next sched-
uled meeting on (date, time, and place). At
that time you will have the opportunity to
refute the allegation(s), or to inform the
board of any remedial action(s) you have
taken or contemplate taking to correct the
condition. It is requested that you inform
the President, of the AFDCB if you plan to
attend.

Any questions regarding this matter may
be addressed to the President, Armed Forces
Disciplinary Control Board, (address). Every
effort will be made to clarify the matter for
you.

Sincerely,
John J. Smith,
Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.
(NOTE: Send certified mail, return receipt re-
quested if mailed.)

ANNEX D—AFDCB OFF-LIMITS APPROVAL
LETTER

(Letterhead)
Office Symbol

MEMORANDUM FOR (Commanders of
Supported Installations)

SUBJECT: Establishments or Areas Rec-
ommended for Off-Limits Designation

1. On (date), the Armed Forces Disciplinary
Control Board (AFDCB) recommended impo-
sition of the following off-limits restrictions:
(name and address of establishment)

2. Commanders furnishing AFDCB rep-
resentatives are requested to provide any
comments within 10 days as to whether
(name of establishment or area) should be
placed off-limits.

3. A copy of the AFDCB minutes and rec-
ommendation is enclosed.

FOR THE (SPONSORING) COMMANDER:
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Encl
Sincerely,
John J. Smith,

Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.

ANNEX E—LETTER OF DECLARATION OF OFF-
LIMITS

Proprietor
Dear Sir:

This letter is to inform you that your es-
tablishment has been declared off-limits to
members of the Armed Forces effective
(date). Members of the Armed Forces are
prohibited from entering your establishment
(premises) as long as this order is in effect.
This action is being taken because of (state
the conditions) which are detrimental to the
(health or welfare) of members of the Armed
Forces.

This restriction will remain in effect in-
definitely in accordance with established
Armed Forces policy. Removal of the restric-
tion will be considered by the Armed Forces
Disciplinary Control Board upon presen-
tation of information that satisfactory cor-
rective action has been taken.

Correspondence appealing this action may
be submitted to the President, Armed Forces
Disciplinary Control Board, (cite address).

Sincerely,
John J. Smith,

Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.

ANNEX F—AFDCB LETTER OF NOTIFICATION
OF CONTINUANCE OF OFF-LIMITS RESTRIC-
TIONS AFTER APPEARANCE BEFORE THE
AFDCB

(Letterhead)

Proprietor
Dear Sir:

The Armed Forces Disciplinary Control
Board (AFDCB) did not favorably consider
your request for removal of the off-limits re-
striction now in effect at your establish-
ment.

This decision does not preclude further ap-
peals or appearances before the AFDCB at
any of its scheduled meetings. Correspond-
ence pertaining to this matter should be ad-
dressed to the President, Armed Forces Dis-
ciplinary Control Board, (cite address).

Sincerely,
John J. Smith,
Colonel, U.S. Army, President, Armed Forces

Disciplinary Control Board.

ANNEX G—AFDCB LETTER OF REMOVAL OF
OFF-LIMITS RESTRICTION

(Letterhead)
Proprietor
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Dear Sir:

This letter is to inform you that the off-
limits restriction against (name of establish-
ment) is removed effective (date). Members
of the Armed Forces are permitted to pa-
tronize your establishment as of that date.

The corrective actions taken in response to
the concerns of the Armed Forces Discipli-
nary Control Board are appreciated.

Sincerely,
John J. Smith,
Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.

ANNEX H—AFDCB NOTIFICATION OF REMOVAL
OF OFF-LIMITS RESTRICTION

(Letterhead)

Proprietor
Dear Sir:

This letter is to inform you that your re-
quest for removal of the off-limits restric-
tion now in effect at (name of establishment)
was favorably considered by the Armed
Forces Disciplinary Control Board (AFDCB).

This restriction will be removed effective
(date). Members of the Armed Forces will be
permitted to patronize your establishment
as of that date.

The corrective actions taken in response to
the concerns of the AFDCB are appreciated.

Sincerely,
John J. Smith,
Colonel, U.S. Army, President, Armed Forces

Disciplinary Control Board.

ANNEX I—FORMAT FOR AFDCB MEETING
MINUTES

(Letterhead)
MEMORANDUM FOR

SUBJECT: Armed Forces Disciplinary
Control Board

1. Pursuant to authority contained in AR
190-24/AFI 31-213/ OPNAVINST 1620.2A/MCO
1620.2C/and COMDTINST 1620.1D, Armed
Forces Disciplinary Control Boards and Off-
Installation Liaison and Operations, the
(area) Armed Forces Disciplinary Control
Board convened at (place), (date)

2. The following voting members were
present: (List names, titles, and addresses.)

3. The following military members were
present: (List names, titles, and addresses.)

4. The following civilian advisory members
were present: (List names, titles, and ad-
dresses.)

. Order of business:

. Call to order.

. Welcome.

. Introduction of members and guests.
. Explanation of purpose of board.

. Reading of minutes.

. Unfinished or continuing business.

o
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g. New business (subparagraph as nec-
essary).

h. Recommendations.

(1) List of areas and establishments being
placed in an off-limits restriction.

Include complete name and address (or
adequate description of an area) of any es-
tablishment listed.

(2) List of areas and establishments being
removed from off-limits restrictions. Include
complete name and address (or adequate de-
scription of an area) of any establishment
listed.

(3) Other matters or problems of mutual
concern.

i. Time, date, and place for next board
meeting.

j. Adjournment of the board.

(Board Recorder’s Name)
(Rank, Branch of Service), Recorder, Armed

Forces Disciplinary Control Board
Approved:

(Board President’s Name)
(Rank, Branch of Service) President, Armed

Forces Disciplinary Control Board
(NOTE: The minutes of the board proceedings
will be forwarded by official correspondence
from the board president to the sponsoring
commander for approval of the board’s rec-
ommendations. By return endorsement, the
sponsoring commander will either approve or
disapprove the board’s recommendations.)

PART 632—USE OF FORCE BY PER-
SONNEL ENGAGED IN LAW EN-
FOgCEMENT AND SECURITY DU-
TIE

Sec.
632.1
632.2
632.3
632.4

Purpose.

Applicability.

Policy.

Deadly force.

632.5 Use of firearms.

632.6 Administrative instructions.

AUTHORITY: 10 U.S.C. 3012.

SOURCE: 48 FR 17074, Apr. 21, 1983, unless
otherwise noted.

§632.1 Purpose.

This regulation implements DOD Di-
rective 5210.65. It sets uniform policy
for use of force by DA law enforcement
and security personnel.

§632.2 Applicability.

(a) This regulation applies to all DA
including Army National Guard and
Army Reserve and civilian personnel
engaged in law enforcement or security
duties, and those civilian contract
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guard personnel performing security
duties. These duties include guarding
U.S. Military prisoners and interior
guard duties.

(b) Except for personnel guarding
U.S. military prisoners, this regulation
does not apply to persons assigned to—

(1) A wartime combat zone.

(2) A non-wartime hostile fire area.

(3) Duties with the U.S. Secret Serv-
ice.

(4) Civil disturbance control.
para 4-12, FM 19-15.)

§632.3 Policy.

(a) Law enforcement and security
personnel will use force only when they
cannot fulfill their duties without it.
They will use the minimum force need-
ed; only as a last resort will they use
deadly force. (See §§632.3(c), 632.4, and
632.5.)

(b) Commanders are encouraged to
substitute nonlethal devices (such as
night sticks) for firearms when ade-
quate for law enorcement and security
personnel to safely fulfill their duties.

(c) In evaluating the degree of force
needed for specific law enforcement or
security situations, consider these op-
tions:

(1) Verbal persuasion.

(2) Unarmed defense techniques.

(3) Chemical aerosol irritant projec-
tors (M36). (May be subject to host na-
tion or local restrictions.)

(4) MP club.

(5) MP working dogs.

(6) Deadly force. (§632.4)

(d) Entrapment, i.e., inducing some-
one to commit an offense in order to
prosecute that person, is not permitted
in law enforcement or security duties.

(e) Use MP working dogs in accord-
ance with the provisions of AR 190-12.
Release dogs only if a lesser measure of
force would not be effective.

(1) Releasing a sentry dog to appre-
hend a suspect is a greater measure of
force than releasing a patrol dog.

(2) Before releasing a military dog for
attack, give a challenge or order to
halt.

(See

§632.4 Deadly force.

(a) Deadly force is destructive phys-
ical force directed against a person or
persons (e.g., firing a lethal weapon).
Use it only in extreme need, when all
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lesser means have failed or cannot rea-
sonably be used. Use deadly force for
one or more of the following reasons
only:

(1) In self-defense, when in imminent
danger of death or serious injury.

(2) To protect property related to na-
tional security, when reasonably nec-
essary to prevent—

(i) Threatened theft, damage, or espi-
onage aimed at property or informa-
tion specified by a commander or other
competent authority as vital to na-
tional security. (See paragraph (b) of
this section.)

(ii) Actual theft, damage, or espio-
nage aimed at property or information
which, though not vital, is substan-
tially important to national security.
(See paragraph (b) of this section.)

(iii) Escape of an individual whose
unauthorized presence near property or
information vital to national security
is a reasonable threat of theft, sabo-
tage, or espionage.

(3) To prevent actual theft or sabo-
tage of property (such as operable
weapons or ammunition) which could
cause deadly harm to others in the
hands of an unauthorized person.

(4) To prevent serious offenses
against a person or persons (e.g., armed
robbery, rape, or violent destruction of
property by arson, bombing).

(6) To apprehend a suspect believed
to have committed any of the types of
offenses named in paragraphs (a) (2),
(3), and (4) of this section.

(6) To prevent the escape of a pris-
oner (when authorized by a commander
or other competent authority and rea-
sonably necessary).

(7) To obey lawful orders from higher
authority governed by this regulation.

(b) A commander or other competent
authority will specify that property or
information is—

(1) Vital to national security only
when its loss, damage, or compromise
would seriously harm national security
or an essential national defense mis-
sion.

(2) Substantially important to na-
tional security based on the mission
and the material or information re-
quired to perform it.

(c) To comply with local law or inter-
national agreement or arrangements, a
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commander may impose further re-
strictions on using deadly force. (Re-
strictions should not unduly com-
promise U.S. security interests).

(d) Security criteria and standards
for protection of nuclear weapons
(paragraph (c) of this section AR 50-5—
1) and for chemical agents (paragraph
(c) of this section AR 50-6-1) also apply.

§632.5 Use of firearms.

(a) If it becomes necessary to use a
firearm in any of the circumstances de-
scribed in §632.4 of this part, observe
the following precautions when pos-
sible:

(1) Give an order to halt before firing.

(2) Do not fire if shots are likely to
harm innocent bystanders.

(3) Since warning shots could harm
innocent bystanders, avoid firing them.
However, when lesser degrees of force
have failed, the law enforcement or se-
curity person may judge that warning
shots would help to control the situa-
tion without using deadly force. If able
to avoid hazards to innocent persons in
these cases, fire warning shots.

(4) Aim to disable. At times it may be
difficult to fire with enough precision
to ensure disabling rather than killing.
If the use of firearms are otherwise au-
thorized by this regulation, such cir-
cumstances will not rule out their use.

§632.6 Administrative instructions.

(a) Commanders will ensure that all
persons assigned to law enforcement,
security, or US military prisoners’
guard duties will, before performing
these duties—

(1) Receive instructions on regula-
tions regarding use of force.

(2) Show knowledge and skill in the
use of—

(i) Unarmed defense techniques.

(ii) MP club.

(iii) Individual chemical aerosol irri-
tant projectors.

(iv) Their assigned firearms.

(b) Commanders will also—

(1) Provide periodic refresher train-
ing to ensure continued proficiency and
updated knowledge in these skills. (In-
clude applicable host nation require-
ments.)

(2) Require MPs with law enforce-
ment duties to qualify yearly with
their assigned handguns.
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(3) Require interior guards to receive
instructions regarding use of force.
(Give periodic refresher training to en-
sure continued familiarity with regula-
tions.)

(c) Requirements concerning use of
the MP club and chemical aerosol irri-
tant projectors apply only when these
weapons are issued items or are carried
on duty.

(d) FM 19-5 contains procedures and
methods for using unarmed defense
techniques and the MP club.

PART 633—INDIVIDUAL REQUESTS
FOR ACCESS OR AMENDMENT
OF CID REPORTS OF INVESTIGA-
TION

Sec.

633.11 Access to CID reports.
633.12 Amendment to CID reports.
633.13 Submission of requests.

AUTHORITY: Sec. 3012, 70A Stat. 157; 10
U.8.C. 3012.

SOURCE: 44 FR 44156, July 27, 1979, unless
otherwise noted.

§633.11 Access to CID reports.

All requests for access to CID reports
made under the Privacy or Freedom of
Information Acts will be processed in
accordance with AR 340-21 and AR 340-
17, respectively.

§633.12 Amendment to CID reports.

USACIDC reports of investigation
(ROI) are exempt from the amendment
provisions of the Privacy Act and AR
340-21. Requests for amendment will be
considered only under the provisions of
this regulation. Requests to amend
USACIDC reports will be granted only
if the individual submits new, relevant
and material facts that are determined
to warrant their inclusion in or revi-
sion of the ROI. The burden of proof is
on the individual to substantiate the
request. Requests to delete a person’s
name from the title block will be
granted only if it is determined that
there is not probable cause to believe
that the individual committed the of-
fense for which he or she is listed as a
subject. It is emphasized that the deci-
sion to list a person’s name in the title
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block of a USACIDC report of inves-
tigation is an investigative determina-
tion that is independent of whether or
not subsequent judicial, nonjudicial or
administrative action is taken against
the individual. Within these param-
eters, any changes in the ROI rest
within the sole discretion of the Com-
manding General. USACIDC, whose de-
cision will constitute final action on
behalf of the Secretary of the Army
with respect to this regulation.

§633.13 Submission of requests.

Requests for access to, or amendment
of, USACIDC investigative reports will
be forwarded to the Director, U.S.
Army Crime Records Center (CICR-
FP), 6010 6th Street, Fort Belvoir, VA
22060-5585.

[74 FR 8215, Feb. 24, 2009]

PART 634—MOTOR VEHICLE
TRAFFIC SUPERVISION

Subpart A—Introduction

Sec.

634.1 Purpose.

634.2 References.

634.3 Explanation of
terms.

634.4 Responsibilities.

634.5 Program objectives.

abbreviations and

Subpart B—Driving Privileges

634.6 Requirements for driving privileges.

634.7 Stopping and inspecting personnel or
vehicles.

634.8 Implied consent.

634.9 Suspension or revocation of driving or
privately owned vehicle registration
privileges.

634.10 Remedial driver training programs.

634.11 Administrative due process for sus-
pensions and revocations.

634.12 Army administrative actions against
intoxicated drivers.

634.13 Alcohol and drug abuse programs.

634.14 Restoration of driving privileges upon
acquittal of intoxicated driving.

634.15 Restricted driving privileges or pro-
bation.

634.16 Reciprocal state-military action.

634.17 Extensions of suspensions and revoca-
tions.

634.18 Reinstatement of driving privileges.

Subpart C—Motor Vehicle Registration
634.19 Registration policy.
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634.20 Privately owned vehicle operation re-
quirements.

634.21 Department of Defense Form 2220.

634.22 Termination or denial of registration.

634.23 Specified consent to impoundment.

Subpart D—Traffic Supervision

634.24
634.25
634.26
634.27

Traffic planning and codes.

Installation traffic codes.

Traffic law enforcement principles.

Speed-measuring devices.

634.28 Traffic accident investigation.

634.29 Traffic accident investigation re-
ports.

634.30 Use of traffic accident investigation
report data.

634.31 Parking.

634.32 Traffic violation reports.

634.33 Training of law enforcement per-
sonnel.

634.3¢ Blood alcohol concentration stand-
ards.

634.35 Chemical testing policies and proce-
dures.

634.36 Detection, apprehension, and testing
of intoxicated drivers.

634.37 Voluntary breath and bodily fluid
testing based on implied consent.

634.38 Involuntary extraction of bodily
fluids in traffic cases.

634.39 Testing at the request of the appre-
hended person.

634.40 General off installation traffic activi-
ties.

634.41 Compliance with State laws.

634.42 Civil-military cooperative programs.

Subpart E—Driving Records and the Traffic
Point System

634.43
634.44
634.45
634.46
634.47

Driving records.

The traffic point system.
Point system application.
Point system procedures.
Disposition of driving records.

Subpart F—Impounding Privately Owned
Vehicles

634.48
634.49
634.50

General.

Standards for impoundment.

Towing and storage.

634.561 Procedures for impoundment.

634.52 Search incident to impoundment
based on criminal activity.

634.53 Disposition of vehicles after impound-
ment.

Subpart G—List of State Driver’s License
Agencies

634.54 List of State Driver’s License Agen-
cies.

AUTHORITY: 10 U.S.C. 30112(g); 5 U.S.C. 2951;
Pub. L. 89-564; 89-670; 91-605; and 93-87.
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SOURCE: 70 FR 18969, Apr. 12, 2005, unless
otherwise noted.

Subpart A—Introduction

§634.1 Purpose.

(a) This subpart establishes policy,
responsibilities, and procedures for
motor vehicle traffic supervision on
military installations in the conti-
nental United States (CONUS) and
overseas areas. This includes but is not
limited to the following:

(1) Granting, suspending, or revoking
the privilege to operate a privately
owned vehicle (POV).

(2) Registration of POVs.

(3) Administration of vehicle reg-
istration and driver performance
records.

(4) Driver improvement programs.

(5) Police traffic supervision.

(6) Off-installation traffic activities.

(b) Commanders in overseas areas are
authorized to modify these policies and
procedures in the following instances:

(1) When dictated by host nation re-
lationships, treaties, and agreements.

(2) When traffic operations under
military supervision necessitate meas-
ures to safeguard and protect the mo-
rale, discipline, and good order in the
Services.

§634.2

Required and related publications
along with prescribed and referenced
forms are listed in Appendix A, AR 190-
5.

References.

§634.3 Explanation of abbreviations
and terms.

Abbreviations and special terms used
in this subpart are explained in the
Glossary of AR 190-5. It is available on
the internet at: www.usapa.army.mil.

§634.4 Responsibilities.

(a) Departmental. The Provost Mar-
shal General, Headquarters, Depart-
ment of the Army (HQDA); Director,
Naval Criminal Investigative Service,
U.S. Navy (USN); Headquarters, Air
Force Security Forces Center; Head-
quarters, U.S. Marine Corps (USMCOC);
Staff Director, Command Security Of-
fice, Headquarters, Defense Logistics
Agency (DLA), and Chief, National
Guard Bureau will—
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(1) Exercise staff supervision over
programs for motor vehicle traffic su-
pervision.

(2) Develop standard policies and pro-
cedures that include establishing an
automated records program on traffic
supervision.

(3) Maintain liaison with interested
staff agencies and other military de-
partments on traffic supervision.

(4) Maintain liaison with depart-
mental safety personnel on traffic safe-
ty and accident reporting systems.

(5) Coordinate with national, re-
gional, and state traffic officials and
agencies, and actively participate in
conferences and workshops sponsored
by the Government or private groups
at the national level.

(6) Help organize and monitor police
traffic supervision training.

(7) Maintain liaison with the Depart-
ment of Transportation (DOT) and
other Federal departments and agen-
cies on the National Highway Safety
Program Standards (NHSPS) and pro-
grams that apply to U.S. military traf-
fic supervision.

(8) Participate in the national effort
to reduce intoxicated driving.

(b) All major commanders. Major com-
manders of the Army, Navy, Air Force,
Marine Corps, and DLA will—

(1) Manage traffic supervision
their commands.

(2) Cooperate with the support pro-
grams of state and regional highway
traffic safety organizations.

(3) Coordinate regional traffic super-
vision activities with other major mili-
tary commanders in assigned geo-
graphic areas of responsibility.

(4) Monitor agreements between in-
stallations and host state authorities
for reciprocal reporting of suspension
and revocation of driving privileges.

(5) Participate in state and host na-
tion efforts to reduce intoxicated driv-
ing.

(6) Establish awards and recognition
programs to recognize successful in-
stallation efforts to eliminate intoxi-
cated driving. Ensure that criteria for
these awards are positive in nature and
include more than just apprehensions
for intoxicated driving.

(7) Modify policies and procedures
when required by host nation treaties
or agreements.

in
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(¢c) Major Army commanders. Major
Army commanders will ensure subordi-
nate installations implement all provi-
sions of this part.

(d) Commanding General, U.S. Army
Training and Doctrine Command (CG,
TRADOC). The CG, TRADOC will en-
sure that technical training for func-
tional users is incorporated into serv-
ice school instructional programs.

(e) Installation or activity commander,
Director of Military Support and State
Adjutant General. The installation or
activity commander (for the Navy, the
term installation shall refer to either
the regional commander or installation
commanding officer, whoever has own-
ership of the traffic program) will—

(1) Establish an effective traffic su-
pervision program.

(2) Cooperate with civilian police
agencies and other local, state, or fed-
eral government agencies concerned
with traffic supervision.

(3) Ensure that traffic supervision is
properly integrated in the overall in-
stallation traffic safety program.

(4) Actively participate in Alcohol
Safety Action Projects (ASAP) in
neighboring communities.

(5) Ensure that active duty Army law
enforcement personnel follow the pro-
visions of AR 190-45 in reporting all
criminal violations and utilize the Cen-
tralized  Police Operations Suite
(COPS) to support reporting require-
ments and procedures. Air Force per-
sonnel engaged in law enforcement and
adjudication activities will follow the
provisions of AFI 31-203 in reporting all
criminal and traffic violations, and uti-
lized the Security Forces Management
Information Systems (SFMIS) to sup-
port reporting requirements and proce-
dures.

(6) Implement the terms of this part
in accordance with the provisions of
the Federal Service Labor-Manage-
ment Relations Statute, 5 U.S.C. Chap-
ter 71.

(7) Revoke driving privileges in ac-
cordance with this part.

(f) Installation law enforcement officer.
The installation law enforcement offi-
cer will—

(1) Exercise overall staff responsi-
bility for directing, regulating, and
controlling traffic, and enforcing laws
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and regulations pertaining to traffic
control.

(2) Assist traffic engineering func-
tions at installations by participating
in traffic control studies designed to
obtain information on traffic problems
and usage patterns.

(g) Safety officer. Safety officers will
participate in and develop traffic acci-
dent prevention initiatives in support
of the installation traffic safety pro-
gram.

(h) Facility engineer (public works offi-
cer at Navy installations). The facility
engineer, engineer officer or civil engi-
neer at Air Force installations, in close
coordination with the law enforcement
officer, will—

(1) Perform that phase of engineering
concerned with the planning, design,
construction, and maintenance of
streets, highways, and abutting lands.

(2) Select, determine appropriate de-
sign, procure, construct, install, and
maintain permanent traffic and park-
ing control devices in coordination
with the law enforcement officer and
installation safety officer.

(3) Ensure that traffic signs, signals,
and pavement markings conform to the
standards in the current Manual on
Uniform Traffic Control Devices for
Streets and Highways.

(4) Ensure that planning, design, con-
struction, and maintenance of streets
and highways conform to the NHSPS
as implemented by the Army.

(i) Traffic engineer. The traffic engi-
neer, in close coordination with the
law enforcement officer, will:

(1) Conduct formal traffic engineer-
ing studies.

(2) Apply traffic engineering meas-
ures, including traffic control devices,
to reduce the number and severity of
traffic accidents. (If there is no instal-
lation traffic engineer, installation
commanders may request these serv-
ices through channels from the Com-
mander, Military Surface Deployment
and Distribution Command, 200 Stovall
Street, Alexandria, VA 22332).

(i) Army Alcohol and Drug Control Of-
ficer (ADCO). The ADCO will provide
treatment and education services to
personnel with alcohol or drug abuse
problems.
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(k) Navy Substance Abuse Rehabilita-
tion Program (SARP) Directors. These di-
rectors will—

(1) Supervise the alcohol/drug reha-
bilitation services to personnel with al-
cohol or drug abuse problems.

(2) Provide remedial/motivational
education for all persons identified as
alcohol or drug abusers who are evalu-
ated as not dependent on alcohol or
drugs and who have been referred to
level one rehabilitation by their com-
mands.

(1) Marine Corps Substance Abuse Pro-
gram Officer. This officer will provide
alcohol/drug education, treatment, and
rehabilitation services to personnel
with alcohol/drug abuse problems.

(m) DLA Employee Assistance Program
Officer. This officer will provide alco-
hol/drug counseling and referral serv-
ices to identified personnel with alco-
hol/drug abuse problems in accordance
with procedures prescribed by the

Labor Relations Officer, Office of
Human Resource, HQ DLA.
(n) Alcohol/Drug Abuse Prevention

Treatment (ADAPT) program. Air Force
Commanders will refer personnel iden-
tified with alcohol/drug abuse problems
to this program in accordance with es-
tablished procedures.

§634.5 Program objectives.

(a) The objectives of motor vehicle
traffic supervision are to assure—

(1) Safe and efficient movement of
personnel and vehicles.

(2) Reduction of traffic deaths, inju-
ries, and property damage from traffic
accidents. Most traffic accidents can be
prevented. Investigation of motor vehi-
cle accidents should examine all fac-
tors, operator status, vehicle condi-
tion, and supervisory control measures
involved.

(3) Integration of installation safety,
engineering, legal, medical, and law en-
forcement resources into the installa-
tion traffic planning process.

(4) Removal of intoxicated drivers
from installation roadways.

(b) [Reserved]
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Subpart B—Driving Privileges

§634.6 Requirements for driving privi-
leges.

(a) Driving a Government vehicle or
POV on military installations is a
privilege granted by the installation
commander. Persons who accept the
privilege must—

(1) Be lawfully licensed to operate
motor vehicles in appropriate classi-
fications and not be under suspension
or revocation in any state or host
country.

(2) Comply with laws and regulations
governing motor vehicle operations on
any U. S. military installation.

(3) Comply with installation registra-
tion requirements in subpart C of this
part. Vehicle registration is required
on all Army installations through use
of the Vehicle Registration System
(VRS). Vehicle registration is required
on all Air Force and DLA installations
and as directed by the Chief, National
Guard Bureau.

(4) Possess, while operating a motor
vehicle and produce on request by law
enforcement personnel, the following:

(i) Proof of vehicle ownership or state
registration if required by the issuing
state or host nation.

(ii) A valid state, host nation, over-
seas command, or international driv-
er’s license and/or OF 346 (U.S. Govern-
ment Motor Vehicle Operator’s Identi-
fication Card), as applicable to the
class vehicle to be operated, supported
by a DD Form 2A (U.S. Armed Forces
Identification Card), Common Access
Card (CAC) or other appropriate identi-
fication for non-Department of Defense
(DOD) civilians.

(iii) A valid record of motor vehicle
safety inspection, as required by the
state or host nation and valid proof of
insurance if required by the state or lo-
cality.

(iv) Any regulatory permits, or other
pertinent documents relative to ship-
ping and transportation of special
cargo.

(v) When appropriate, documents
that establish identification and status
of cargo or occupants.

(vi) Proof of valid insurance. Proof of
insurance consists of an insurance
card, or other documents issued by the
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insurance company, that has a policy
effective date and an expiration date.

(b) Operators of Government motor
vehicles must have proof of authoriza-
tion to operate the vehicle.

§634.7 Stopping and inspecting per-
sonnel or vehicles.

(a) Government vehicles may be
stopped by law enforcement personnel
on military installations based on the
installation commander’s policy.

(1) In overseas areas, Government ve-
hicles may be stopped on or off instal-
lations as determined by host nation
agreement and command policy.

(2) Stops and inspections of vehicles
at installation gates or entry points
and in restricted areas will be con-
ducted according to command policy.

(b) Stops and inspections of POVs
within the military installation, other
than at restricted areas or at an instal-
lation gate, are authorized only when
there is a reasonable suspicion of
criminal activity, or of a violation of a
traffic regulation or of the installation
commander’s policy. Marine Corps
users will be guided by publication of
Marine Corps order and Military Rules
of Evidence 311-316 and local command
regulations. DLA users, see DLAR
5700.7.

(c) At the time of stop, the driver and
occupants may be required to display
all pertinent documents, including but
not limited to:

(1) DD Form 2A.

(2) Documents that establish the
identity and status of civilians; for ex-
ample, Common Access Card (CAC), DD
Form 1173 (Uniformed Services Identi-
fication and Privilege Card), DA Form
1602 (Civilian Identification), AF Form
354 (Civilian Identification Card), DD
Form 2 (Armed Forces of the United
States Identification Card), post pass,
national identity card, or other identi-
fication.

(3) Proper POV registration docu-
ments.

(4) Host nation vehicle registration
documents, if applicable.

() Authorization to operate a Gov-
ernment vehicle, if applicable.

(6) Drivers license or OF 346 valid for
the particular vehicle and area of oper-
ation.

(7) Proof of insurance.

24

32 CFR Ch. V (7-1-11 Edition)

§634.8 Implied consent.

(a) Implied consent to blood, breath, or
urine tests. Persons who drive on the in-
stallation shall be deemed to have
given their consent to evidential tests
for alcohol or other drug content of
their blood, breath, or urine when law-
fully stopped, apprehended, or cited for
any offense allegedly committed while
driving or in physical control of a
motor vehicle on military installations
to determine the influence of intoxi-
cants.

(b) Implied consent to impoundment.
Any person granted the privilege to op-
erate or register a motor vehicle on a
military installation shall be deemed
to have given his or her consent for the
removal and temporary impoundment
of the POV when it is parked illegally,
or for unreasonable periods, as deter-
mined by the installation commander
or applicable authority, interfering
with military operations, creating a
safety hazard, disabled by accident, left
unattended in a restricted or con-
trolled area, or abandoned. Such per-
sons further agree to reimburse the
United States for the cost of towing
and storage should their motor vehicle
be removed or impounded. Existence of
these conditions will be determined by
the installation commander or des-
ignee.

(c) Any person who operates, reg-
isters, or who is in control of a motor
vehicle on a military installation in-
volved in a motor vehicle or criminal
infraction shall be informed that no-
tice of the violation of law or regula-
tion will be forwarded to the Depart-
ment of Motor Vehicles (DMV) of the
host state and/or home of record for
the individual, and to the National
Register, when applicable.

§634.9 Suspension or revocation of
driving or privately owned vehicle
registration privileges.

The installation commander or des-
ignee may for cause, or any lawful rea-
son, administratively suspend or re-
voke driving privileges on the installa-
tion. The suspension or revocation of
installation driving privileges or POV
registrations, for lawful reasons unre-
lated to traffic violations or safe vehi-
cle operation, is not limited or re-
stricted by this part.
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(a) Suspension. (1) Driving privileges
are usually suspended when other
measures fail to improve a driver’s per-
formance. Measures should include
counseling, remedial driving training,
and rehabilitation programs if violator
is entitled to the programs. Driving
privileges may also be suspended for up
to 6 months if a driver continually vio-
lates installation parking regulations.
The commander will determine stand-
ards for suspension based on frequency
of parking violations and publish those
standards. Aboard Navy installations,
any vehicle parked in a fire lane will be
towed at the owner’s expense. Any ve-
hicle parked without authorization in
an area restricted due to force protec-
tion measures may subject the driver
to immediate suspension by the instal-
lation commanding officer. Vehicle
will be towed at the owner/operator’s
expense.

(2) The installation commander has
discretionary power to withdraw the
authorization of active duty military
personnel, DOD civilian employees, and
nonappropriated funds (NAF) employ-
ees, contractors and subcontractors to
operate Government vehicles.

(3) Immediate suspension of installa-
tion or overseas command POV driving
privileges pending resolution of an in-
toxicated driving incident is authorized
for active duty military personnel,
family members, retired members of
the military services, DOD civilian per-
sonnel, and others with installation or
overseas command driving privileges,
regardless of the geographic location of
the intoxicated driving incident. Sus-
pension is authorized for non-DOD af-
filiated civilians only with respect to
incidents occurring on the installation
or in areas subject to military traffic
supervision. After a review of available
information as specified in §634.11, in-
stallation driving privileges will be im-
mediately suspended pending resolu-
tion of the intoxicated driving accident
in the following circumstances:

(1) Refusal to take or complete a law-
fully requested chemical test to deter-
mine contents of blood for alcohol or
other drugs.

(ii) Operating a motor vehicle with a
blood alcohol content (BAC) of .08 per-
cent by volume (.08 grams per 100 milli-
liters) or higher or in violation of the
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law of the jurisdiction that is being as-
similated on the military installation.

(iii) Operating a motor vehicle with a
BAC of 0.05 percent by volume but less
than 0.08 percent blood alcohol by vol-
ume in violation of the law of the juris-
diction in which the vehicle is being
operated if the jurisdiction imposes a
suspension solely on the basis of the
BAC level (as measured in grams per
100 milliliters).

(iv) On an arrest report or other offi-
cial documentation of the cir-
cumstances of an apprehension for in-
toxicated driving.

(b) Revocation. (1) The revocation of
installation or overseas command POV
driving privileges is a severe adminis-
trative measure to be exercised for se-
rious moving violations or when other
available corrective actions fail to
produce the desired driver improve-
ment. Revocation of the driving privi-
lege will be for a specified period, but
never less than 6 months, applies at all
military installations, and remains in
effect upon reassignment.

(2) Driving privileges are subject to
revocation when an individual fails to
comply with any of the conditions req-
uisite to the granting privilege (see
§634.6). Revocation of installation driv-
ing and registration privileges is au-
thorized for military personnel, family
members, civilian employees of DOD,
contractors, and other individuals with
installation driving privileges. For ci-
vilian guests, revocation is authorized
only with respect to incidents occur-
ring on the installation or in the areas
subject to military traffic supervision.

(3) Driving privileges will be revoked
for a mandatory period of not less than
1 year in the following circumstances:

(i) The installation commander or
designee has determined that the per-
son lawfully apprehended for driving
under the influence refused to submit
to or complete a test to measure the
alcohol content in the blood, or detect
the presence of any other drug, as re-
quired by the law of the jurisdiction, or
installation traffic code, or by Service
directive.
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(ii) A conviction, nonjudicial punish-
ment, or a military or civilian admin-
istrative action resulting in the sus-
pension or revocation of driver’s 1li-
cense for intoxicated driving. Appro-
priate official documentation of such
conviction is required as the basis for
revocation.

(4) When temporary suspensions
under paragraph (a)(3) of this section
are followed by revocations, the period
of revocation is computed beginning
from the date the original suspension
was imposed, exclusive of any period
during which full driving privileges
may have been restored pending resolu-
tion of charges. (Example: privileges
were initially suspended on January 1,
2000 for a charge of intoxicated driving
with a BAC of 0.14 percent. A hearing
was held, extreme family hardship was
substantiated, and privileges were re-
stored on February 1 pending resolu-
tion of the charge. On March 1, 2000,
the driver was convicted for intoxi-
cated driving. The mandatory 1l-year
revocation period will consist of Janu-
ary 2000 plus March 2000 through Janu-
ary 2001, for a total of 12 months with
no installation driving privileges).

(c) Army provost marshals will use
the automated VRS to develop and
maintain records showing that an indi-
vidual’s driving privileges have been
revoked.

§634.10 Remedial driver training pro-
grams.

(a) Navy activities will comply with
OPNAVINST 5100.12 Series, and Marine
Corps activities with current edition of
MCO 5100.19C for establishment of re-
medial training programs.

(b) Installation commanders may es-
tablish a remedial driver-training pro-
gram to instruct and educate personnel
requiring additional training. Per-
sonnel may be referred to a remedial
program on the basis of their indi-
vidual driving history or incidents re-
quiring additional training. The cur-
riculum should provide instruction to
improve driving performance and com-
pliance with traffic laws.

(c) Imstallation commanders may
schedule periodic courses, or if not
practical, arrange for participation in
courses conducted by local civil au-
thorities.
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(d) Civilian personnel employed on
the installation, contractor employees,
and family members of military per-
sonnel may attend remedial courses on
the installation, or similar courses off
the installation which incur no expense
to the government.

§634.11 Administrative due process
for suspensions and revocations.

(a) Individual Services will promul-
gate separate regulations establishing
administrative due process procedures
for suspension or revocation of driving
privileges. The procedures in para-
graphs (b) and (c) of this section apply
to actions taken by Army commanders
with respect to Army military per-
sonnel and family members and to ci-
vilian personnel operating motor vehi-
cles on Army installations. For Marine
Corps users, the provisions of this sec-
tion apply. For Air Force users, a pre-
liminary suspension for intoxicated
driving remains in effect until the in-
stallation commander makes a final
decision. Requested hearings must take
place within a reasonable period, which
is determined by the installation com-
mander.

(b) For offenses other than intoxi-
cated driving, suspension or revocation
of the installation driving privilege
will not become effective until the in-
stallation commander or designee noti-
fies the affected person and offers that
person an administrative hearing. Sus-
pension or revocation will take place 14
calendar days after written notice is
received unless the affected person
makes an application for a hearing
within this period. Such application
will stay the pending suspension or
revocation for a period of 14 calendar
days.

(1) If, due to action by the govern-
ment, a hearing is not held within 14
calendar days, the suspension will not
take place until such time as the per-
son is granted a hearing and is notified
of the action of the installation com-
mander or designee. However, if the af-
fected person requests that the hearing
be continued to a date beyond the 14-
day period, the suspension or revoca-
tion will become effective immediately
on receipt of notice that the request
for continuance has been granted, and



Department of the Army, DoD

remain in force pending a hearing at a
scheduled hearing date.

(2) If it is determined as a result of a
hearing to suspend or revoke the af-
fected person’s driving privilege, the
suspension or revocation will become
effective when the person receives the
written notification of such action. In
the event that written notification
cannot be verified, either through a re-
turn receipt for mail or delivery
through command channels, the hear-
ing authority will determine the effec-
tive date on a case-by-case basis.

(3) If the revocation or suspension is
imposed after such hearing, the person
whose driving privilege has been sus-
pended or revoked will have the right
to appeal or request reconsideration.
Such requests must be forwarded
through command channels to the in-
stallation commander within 14 cal-
endar days from the date the individual
is notified of the suspension or revoca-
tion resulting from the administrative
hearing. The suspension or revocation
will remain in effect pending a final
ruling on the request. Requests for re-
stricted privileges will be considered
per §634.15.

(4) If driving privileges are tempo-
rarily restored (i.e., for family hard-
ship) pending resolution of charges, the
period of revocation (after final au-
thority determination) will still total
the mandatory 12 months. The final
date of the revocation will be adjusted
to account for the period when the vio-
lator’s privileges were temporarily re-
stored, as this period does not count
towards the revocation time.

(¢) For drunk driving or driving
under the influence offenses, reliable
evidence readily available will be pre-
sented promptly to an individual des-
ignated by the installation commander
for review and authorization for imme-
diate suspension of installation driving
privileges.

(1) The reviewer should be any officer
to include GS-11 and above, designated
in writing by the installation or garri-
son commander whose primary duties
are not in the field of law enforcement.

(2) Reliable evidence includes witness
statements, military or civilian police
report of apprehension, chemical test
results if completed, refusal to consent
to complete chemical testing, video-

27

§634.11

tapes, statements by the apprehended
individual, field sobriety or prelimi-
nary breath tests results, and other
pertinent evidence. Immediate suspen-
sion should not be based solely on pub-
lished lists of arrested persons, state-
ments by parties not witnessing the ap-
prehension, or telephone conversations
or other information not supported by
documented and reliable evidence.

(3) Reviews normally will be accom-
plished within the first normal duty
day following final assembly of evi-
dence.

(4) Installation commanders may au-
thorize the installation law enforce-
ment officer to conduct reviews and au-
thorize suspensions in cases where the
designated reviewer is not reasonably
available and, in the judgment of the
installation law enforcement officer,
such immediate action is warranted.
Air Force Security Forces personnel
act in an advisory capacity to installa-
tion commanders. Review by the des-
ignated officer will follow as soon as
practical in such cases. When a suspen-
sion notice is based on the law enforce-
ment officer’s review, there is no re-
quirement for confirmation notice fol-
lowing subsequent review by the des-
ignated officer.

(6) For active duty military per-
sonnel, final written notice of suspen-
sion for intoxicated driving will be pro-
vided to the individual’s chain of com-
mand for immediate presentation to
the individual. Air Force Security
Forces provide a copy of the temporary
suspension to the individual at the
time of the incident or may provide a
copy of the final determination at the
time of the incident, as pre-determined
by the final action authority.

(6) For civilian personnel, written no-
tice of suspension for intoxicated driv-
ing will normally be provided without
delay via certified mail. Air Force Se-
curity Forces personnel provide a copy
of the temporary suspension to the in-
dividual at the time of the incident or
may provide a copy of the final deter-
mination at the time of the incident,
as pre-determined by the final action
authority. If the person is employed on
the installation, such notice will be
forwarded through the military or ci-
vilian supervisor. When the notice of
suspension is forwarded through the
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supervisor, the person whose privileges
are suspended will be required to pro-
vide written acknowledgment of re-
ceipt of the suspension notice.

(7) Notices of suspension for intoxi-
cated driving will include the fol-
lowing:

(i) The fact that the suspension can
be made a revocation under §634.9(b).

(ii) The right to request, in writing, a
hearing before the installation com-
mander or designee to determine if
post driving privileges will be restored
pending resolution of the charge; and
that such request must be made within
14 calendar days of the final notice of
suspension.

(iii) The right of military personnel
to be represented by counsel at his or
her own expense and to present evi-
dence and witnesses at his or her own
expense. Installation commanders will
determine the availability of any local
active duty representatives requested.

(iv) The right of Department of De-
fense civilian employees to have a per-
sonal representative present at the ad-
ministrative hearing in accordance
with applicable laws and regulations.

(v) Written acknowledgment of re-
ceipt to be signed by the individual
whose privileges are to be suspended or
revoked.

(8) If a hearing is requested, it must
take place within 14 calendar days of
receipt of the request. The suspension
for intoxicated driving will remain in
effect until a decision has been made
by the installation commander or des-
ignee, but will not exceed 14 calendar
days after the hearing while awaiting
the decision. If no decision has been
made by that time, full driving privi-
leges will be restored until such time
as the accused is notified of a decision
to continue the suspension.

(9) Hearing on suspension actions
under §634.9(a) for drunk or impaired
driving pending resolution of charges
will cover only the following pertinent
issues of whether—

(i) The law enforcement official had
reasonable grounds to believe the per-
son was driving or in actual physical
control of a motor vehicle under the in-
fluence of alcohol or other drugs.

(ii) The person was lawfully cited or
apprehended for a driving under the in-
fluence offense.
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(iii) The person was lawfully re-
quested to submit his or her blood,
breath, or urine in order to determine
the content of alcohol or other drugs,
and was informed of the implied con-
sent policy (consequences of refusal to
take or complete the test).

(iv) The person refused to submit to
the test for alcohol or other drug con-
tent of blood, breath, or urine; failed to
complete the test; submitted to the
test and the result was .08 or higher
blood alcohol content, or between .05
and .08 in violation of the law of the ju-
risdiction in which the vehicle is being
operated if the jurisdiction imposes a
suspension solely on the basis of the
BAC level; or showed results indicating
the presence of other drugs for an on-
post apprehension or in violation of
State laws for an off-post apprehen-
sion.

(v) The testing methods were valid
and reliable and the results accurately
evaluated.

(10) For revocation actions under
§634.9(b) (3) for intoxicated driving, the
revocation is mandatory on conviction
or other findings that confirm the
charge. (Pleas of nolo contendere are
considered equivalent to guilty pleas).

(i) Revocations are effective as of the
date of conviction or other findings
that confirm the charges. Test refusal
revocations will be in addition to any
other revocation incurred during a
hearing. Hearing authority will deter-
mine if revocations for multiple of-
fenses will run consecutively or con-
currently taking into consideration if
offenses occurred on same occasion or
different times, dates. The exception is
that test refusal will be one year auto-
matic revocation in addition to any
other suspension.

(ii) The notice that revocation is
automatic may be placed in the suspen-
sion letter. If it does not appear in the
suspension letter, a separate letter
must be sent and revocation is not ef-
fective until receipt of the written no-
tice.

(iii) Revocations cancel any full or
restricted driving privileges that may
have been restored during suspension
and the resolution of the charges. Re-
quests for restoration of full driving
privileges are not authorized.
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(11) The Army Vehicle Registration
System will be utilized to maintain in-
fractions by individuals on Army in-
stallations.

§634.12 Army administrative actions
against intoxicated drivers.

Army commanders will take appro-
priate action against intoxicated driv-
ers. These actions may include the fol-
lowing:

(a) A written reprimand, administra-
tive in nature, will be issued to active
duty Soldiers in the cases described in
this paragraph (a). Any general officer,
and any officer frocked to the grade of
brigadier general, may issue this rep-
rimand. Filing of the reprimand will be
in accordance with the provisions of
AR 600-37.

(1) Conviction by courts-martial or
civilian court or imposition of non-
judicial punishment for an offense of
drunk or impaired driving either on or
off the installation.

(2) Refusal to take or failure to com-
plete a lawfully requested test to meas-
ure alcohol or drug content of the
blood, breath, or urine, either on or off
the installation, when there is reason-
able belief of driving under the influ-
ence of alcohol or drugs.

(3) Driving or being in physical con-
trol of a motor vehicle on post when
the blood alcohol content is 0.08 per-
cent or higher, irrespective of other
charges, or off post when the blood al-
cohol content is in violation of the law
of the State involved.

(4) Driving, or being in physical con-
trol of a motor vehicle, either on or off
the installation, when lawfully con-
ducted chemical tests reflect the pres-
ence of illegal drugs.

(b) Review by the commander of the
service records of active duty soldiers
apprehended for offenses described in
paragraph (a) of this section to deter-
mine if the following action(s) should
be taken—

(1) Administrative reduction per AR
600-8-19, or

(2) Bar to reenlistment per AR 601-
280, or

(3) Administrative separation per AR
635-200.
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§634.13 Alcohol and drug abuse pro-
grams.

(a) Commanders will refer military
personnel suspected of drug or alcohol
abuse for evaluation in the following
circumstances:

(1) Behavior indicative of alcohol or
drug abuse.

(2) Continued inability to drive a
motor vehicle safely because of alcohol
or drug abuse.

(b) The commander will ensure mili-
tary personnel are referred to the in-
stallation alcohol and drug abuse pro-
gram or other comparable facilities
when they are convicted of, or receive
an official administrative action for,
any offense involving driving under the
influence. A first offender may be re-
ferred to treatment if evidence of sub-
stance abuse exists in addition to the
offense of intoxicated driving. The pro-
visions of this paragraph do not limit
the commander’s prerogatives con-
cerning other actions that may be
taken against an offender under sepa-
rate Service/Agency polices (Army, see
AR 600-85. Marine Corps, see MCO
P1700.24B).

(c) Active duty Army personnel ap-
prehended for drunk driving, on or off
the installation, will be referred to the
local Army Substance Abuse Program
(ASAP) for evaluation within 14 cal-
endar days to determine if the person
is dependent on alcohol or other drugs
which will result in enrollment in
treatment in accordance with AR 600—
85. A copy of all reports on military
personnel and DOD civilian employees
apprehended for intoxicated driving
will be forwarded to the installation al-
cohol and drug abuse facility.

(d) Active duty Navy personnel ap-
prehended for drunk driving on or off
the installation will be screened by the
respective SARP facility within 14 cal-
endar days to determine if the indi-
vidual is dependent on alcohol or other
drugs. Active duty Marines appre-
hended for intoxicated driving, on or
off the installation, will be referred to
interview by a Level II substance abuse
counselor within 14 calendar days for
evaluation and determination of the
appropriate level of treatment re-
quired. Subsequent to this evaluation,
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the Marine will be assigned to the ap-
propriate treatment programs as pre-
scribed by MCO P1700.24B.

(e) The Services/Agencies may de-
velop preventive treatment and reha-
bilitative programs for civilian em-
ployees with alcohol-related problems.

(f) Army supervisors of civilian em-
ployees apprehended for intoxicated
driving will advise employees of ASAP
services available. Civilian employees
apprehended for intoxicated driving
while on duty will be referred to the
ASAP or comparable facility for eval-
uation in accordance with AR 600-85.
Army commanders will ensure that
sponsors encourage family members
apprehended for drunk driving seek
ASAP evaluation and assistance.

(g) Navy and DLA civilian personnel
charged with intoxicated driving will
be referred to the Civilian Employee
Assistance Program in accordance with
5 CFR part 792. Such referral does not
exempt the employee from appropriate
administrative or disciplinary actions
under civilian personnel regulations.

(h) Marine Corps civilian employees
charged with intoxicated driving, on or
off the installation, will be referred to
the Employee Assistance Program as
prescribed by MCO P1700.24B. Marine
family members charged with intoxi-
cated driving, on or off the installa-
tion, will be provided assistance as ad-
dressed in MCO P1700.24B. Such referral
and assistance does not exempt the in-
dividual from appropriate administra-
tive or disciplinary action under cur-
rent civilian personnel regulations or
State laws.

(i) For the Army, DLA, and the Ma-
rine Corps, installation driving privi-
leges of any person who refuses to sub-
mit to, or fails to complete, chemical
testing for blood-alcohol content when
apprehended for intoxicated driving, or
convicted of intoxicated driving, will
not be reinstated unless the person suc-
cessfully completes either an alcohol
education or treatment program spon-
sored by the installation, state, coun-
ty, or municipality, or other program
evaluated as acceptable by the instal-
lation commander.

(j) Active duty Air Force personnel
apprehended for drunk driving, on or
off the installation, will be referred by
their respective chain of command to
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the Air Force Substance Abuse office
for evaluation in accordance with AFI
44-121/Alcohol Drug Abuse & Treat-
ment Program, and local policies with-
in seven days.

(k) Local installation commanders
will determine if active duty Air Force
personnel involved in any alcohol inci-
dent will immediately be subjected to a
urinalysis for drug content. If consent
is not given for the test, a command-di-
rected test will be administered in ac-
cordance with local policies.

§634.14 Restoration of driving privi-
leges upon acquittal of intoxicated
driving.

The suspension of driving privileges
for military and civilian personnel
shall be restored if a final disposition
indicates a finding of not guilty,
charges are dismissed or reduced to an
offense not amounting to intoxicated
driving, or where an equivalent deter-
mination is made in a nonjudicial pro-
ceeding. The following are exceptions
to the rule in which suspensions will
continue to be enforced.

(a) The preliminary suspension was
based on refusal to take a BAC test.

(b) The preliminary suspension re-
sulted from a valid BAC test, (unless
disposition of the charges was based on
invalidity of the BAC test). In the case
of a valid BAC test, the suspension will
continue, pending completion of a
hearing as specified in §634.11. In such
instances, the individual will be noti-
fied in writing that the suspension will
continue and of the opportunity to re-
quest a hearing within 14 calendar
days.

(1) At the hearing, the arrest report,
the commander’s report of official dis-
position, information presented by the
individual, and such other information
as the hearing officer may deem appro-
priate will be considered.

(2) If the hearing officer determines
by a preponderance of evidence that
the individual was engaged in intoxi-
cated driving, the revocation will be
for 1 year from the date of the original
preliminary suspension.

(c) The person was driving or in phys-
ical control of a motor vehicle while
under a preliminary suspension or rev-
ocation.
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(d) An administrative determination
has been made by the state or host na-
tion licensing authority to suspend or
revoke driving privileges.

(e) The individual has failed to com-
plete a formally directed substance
abuse or driver’s training program.

§634.15 Restricted driving privileges
or probation.

(a) For the Navy, Air Force, Marine
Corps, and DLA, the installation com-
mander, or his or her designee may
modify a suspension or revocation of
driving privileges in certain cases per
paragraph (d) of this section.

(b) Army requests for restricted driv-
ing privileges subsequent to suspension
or revocation of installation driving
privileges will be referred to the instal-
lation commander or designee, except
for intoxicated driving cases, which
must be referred to the General Court
Martial Convening Authority. With-
drawal of restricted driving privileges
is within the installation commander’s
discretion.

(¢c) Probation or restricted driving
privileges will not be granted to any
person whose driver license or right to
operate motor vehicles is under suspen-
sion or revocation by a state, Federal,
or host nation licensing authority.
Prior to application for probation or
restricted driving privileges, a state,
Federal, or host nation driver’s license
or right to operate motor vehicles
must be reinstated. The burden of proof
for reinstatement of driving privileges
lies with the person applying for proba-
tion or restricted driving privileges.
Revocations for test refusals shall re-
main.

(d) The installation commander or
designee may grant restricted driving
privileges or probation on a case-by-
case basis provided the person’s state
or host nation driver’s license or right
to operate motor vehicles remains
valid to accommodate any of the fol-
lowing reasons:

(1) Mission requirements.

(2) Unusual personal or family hard-
ships.

(3) Delays exceeding 90 days, not at-
tributed to the person concerned, in
the formal disposition of an apprehen-
sion or charges that are the basis for
any type of suspension or revocation.
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(4) When there is no reasonably avail-
able alternate means of transportation
to officially assigned duties. In this in-
stance, a limited exception can be
granted for the sole purpose of driving
directly to and from the place of duty.

(e) The terms and limitations on a re-
stricted driving privilege (for example,
authorization to drive to and from
place of employment or duty, or se-
lected installation facilities such as
hospital, commissary, and or other fa-
cilities) will be specified in writing and
provided to the individual concerned.
Persons found in violation of the re-
stricted privilege are subject to revoca-
tion action as prescribed in §634.9.

(f) The conditions and terms of pro-
bation will be specified in writing and
provided to the individual concerned.
The original suspension or revocation
term in its entirety may be activated
to commence from the date of the vio-
lation of probation. In addition, sepa-
rate action may be initiated based on
the commission of any traffic, crimi-
nal, or military offense that con-
stitutes a probation violation.

(g) DOD employees and contractors,
who can demonstrate that suspension
or revocation of installation driving
privileges would constructively remove
them from employment, may be given
a limiting suspension/revocation that
restricts driving on the installation or
activity (or in the overseas command)
to the most direct route to and from
their respective work sites (6 U.S.C.
2302(b) (10)). This is not to be construed
as limiting the commander from sus-
pension or revocation of on-duty driv-
ing privileges or seizure of OF 346, even
if this action would constructively re-
move a person from employment in
those instances in which the person’s
duty requires driving from place to
place on the installation.

§634.16 Reciprocal state-military ac-
tion.

(a) Commanders will recognize the
interests of the states in matters of
POV administration and driver licens-
ing. Statutory authority may exist
within some states or host nations for
reciprocal suspension and revocation of
driving privileges. See subpart D of
this part for additional information on
exchanging and obtaining information



§634.17

with civilian law enforcement agencies
concerning infractions by Armed Serv-
ice personnel off post. Installation
commanders will honor the reciprocal
authority and direct the installation
law enforcement officer to pursue reci-
procity with state or host nation Ii-
censing authorities. Upon receipt of
written or other official law enforce-
ment communication relative to the
suspension/revocation of driving privi-
leges, the receiving installation will
terminate driving privileges as if viola-
tions occurred within its own jurisdic-
tion.

(b) When imposing a suspension or
revocation for an off-installation of-
fense, the effective date should be the
same as civil disposition, or the date
that state or host-nation driving privi-
leges are suspended or revoked. This ef-
fective date can be retroactive.

(c) If statutory authority does not
exist within the state or host nation
for formal military reciprocity, the
procedures below will be adopted:

(1) Commanders will recognize offi-
cial documentation of suspensions/rev-
ocations imposed by state or host na-
tion authorities. Administrative ac-
tions (suspension/revocations, or if rec-
ognized, point assessment) for moving
traffic violations off the installation
should not be less than required for
similar offenses on the installation.
When notified by state or host nation
authorities of a suspension or revoca-
tion, the person’s OF 346 may also be
suspended.

(2) In CONUS, the host and issuing
state licensing authority will be noti-
fied as soon as practical when a per-
son’s installation driving privileges are
suspended or revoked for any period,
and immediately for refusal to submit
to a lawful BAC test. The notification
will be sent to the appropriate state
DMV(s) per reciprocal agreements. In
the absence of electronic communica-
tion technology, the appropriate state
DMV(s) will be notified by official cer-
tified mail. The notification will in-
clude the basis for the suspension/rev-
ocation and the BAC level if applicable.

(d) OCONUS installation commanders
must follow provisions of the applica-
ble Status of Forces Agreement
(SOFA), the law of the host nation con-
cerning reciprocal suspension and rev-
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ocation, and other international agree-
ments. To the extent an agreement
concerning reciprocity may be per-
mitted at a particular overseas instal-
lation, the commander must have prior
authorization to negotiate and con-
clude such an international agreement
in accordance with applicable inter-
national agreements, DODD 5530.3,
International Agreements, June 87, and
other individual Service instructions.

§634.17 Extensions of suspensions and
revocations.

(a) Driving in violation of a suspen-
sion or revocation imposed under this
part will result in the original period of
suspension or revocation being in-
creased by 2 years. In addition, admin-
istrative action may be initiated based
on the commission of any traffic,
criminal, or military offenses, for ex-
ample, active duty military personnel
driving on the installation in violation
of a lawful order.

(b) For each subsequent determina-
tion within a 5-year period that revoca-
tion is authorized under §634.9, mili-
tary personnel, DOD civilians, contrac-
tors and NAF employees will be prohib-
ited from obtaining or using an OF 346
for 6 months for each such incident. A
determination whether DOD civilian
personnel should be prohibited from ob-
taining or using an OF 346 will be made
in accordance with the laws and regu-
lations applicable to civilian personnel.
This does not preclude a commander
from imposing such prohibition for a
first offense, or for a longer period of
time for a first or subsequent offense,
or for such other reasons as may be au-
thorized.

(c) Commanders may extend a sus-
pension or revocation of driving privi-
leges on personnel until completion of
an approved remedial driver training
course or alcohol or drug counseling
programs after proof is provided.

(d) Commanders may extend a sus-
pension or revocation of driving privi-
leges on civilian personnel convicted of
intoxicated driving on the installation
until successful completion of a state
or installation approved alcohol or
drug rehabilitation program.

(e) For Navy personnel for good
cause, the appropriate authority may
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withdraw the restricted driving privi-
lege and continue the suspension or
revocation period (for example, driver
at fault in the traffic accident, or driv-
er cited for a moving violation.

§634.18 Reinstatement
privileges.

of driving

Reinstatement of driving privileges
shall be automatic, provided all rev-
ocations applicable have expired, prop-
er proof of completion of remedial driv-
ing course and/or substance abuse
counseling has been provided, and rein-
statement requirements of individual’s
home state and/or state the individual
may have been suspended in, have been
met.

Subpart C—Motor Vehicle
Registration

§634.19 Registration policy.

(a) Motor vehicles will be registered
according to guidance in this part and
in policies of each Service and DLA. A
person who lives or works on an Army,
DLA, Air Force, Navy, or Marine Corps
installation, or Army National Guard
of the U.S. (ARNGUS) facility, or often
uses the facilities is required to reg-
ister his or her vehicle. Also, individ-
uals who access the installation for
regular activities such as use of med-
ical facilities and regular recurring ac-
tivities on the installation should reg-
ister their vehicles according to a
standard operating procedure estab-
lished by the installation commander.
The person need not own the vehicle to
register it, but must have a lease
agreement, power of attorney, or nota-
rized statement from the owner of the
vehicle specifying the inclusive dates
for which permission to use the vehicle
has been granted.

(b) Vehicles intended for construc-
tion and material handling, or used
solely off the road, are usually not reg-
istered as motor vehicles. Installation
commanders may require registration
of off-road vehicles and bicycles under
a separate local system.

(c) Commanders can grant limited
temporary registration for up to 30
days, pending permanent registration,
or in other circumstances for longer
terms.
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(d) Except for reasons of security, all
installations and activities of the Serv-
ices and DLA within the United States
and its territories with a vehicle reg-
istration system will use and honor the
DD Form 2220, (Department of Defense
Registration Decal). Registration in
overseas commands may be modified in
accordance with international agree-
ments or military necessity.

(e) Army Installation commanders
will establish local visitor identifica-
tion for individuals who will be on in-
stallation for less than 30 days. The
local policy will provide for use of tem-
porary passes that establish a start and
end date for which the pass is valid.
Army installation commanders must
refer to AR 190-16 Chapter 2 for guid-
ance concerning installation access
control. (Air Force, see AFI 31-204).
Other Armed Services and DLA may
develop and issue visitor passes locally.

(f) The conditions in §634.20 must be
met to operate a POV on an Army and
DLA Installation. Other Armed Serv-
ices that do not require registration
will enforce §634.20 through traffic en-
forcement actions. Additionally, fail-
ure to comply with §634.20 may result
in administrative suspension or revoca-
tion of driving privileges.

§634.20 Privately owned vehicle oper-
ation requirements.

Personnel seeking to register their
POVs on military installations within
the United States or its territories and
in overseas areas will comply with the
following requirements. (Registration
in overseas commands may be modified
in accordance with international agree-
ments or military necessity.)

(a) Possess a valid state, overseas
command, host nation or international
drivers license (within appropriate
classification), supported by DD Form
2, or other appropriate identification
for DOD civilians, contractors and re-
tirees. DA Form 1602, Civilian Identi-
fication Card, is limited for identifica-
tion on Army installations only.

(b) Possess a certificate of state reg-
istration as required by the state in
which the vehicle is registered.

(c) Comply with the minimum re-
quirements of the automobile insur-
ance laws or regulations of the state or
host nation. In overseas commands
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where host nation laws do not require
minimum personal injury and property
damage liability insurance, the major
overseas commander will set reason-
able liability insurance requirements
for registration and/or operation of
POVs within the confines of military
installations and areas where the com-
mander exercises jurisdiction. Prior to
implementation, insurance require-
ments in host states or nations should
be formally coordinated with the ap-
propriate host agency.

(d) Satisfactorily complete a safety
and mechanical vehicle inspection by
the state or jurisdiction in which the
vehicle is licensed. If neither state nor
local jurisdiction requires a periodic
safety inspection, installation com-
manders may require and conduct an
annual POV safety inspection; how-
ever, inspection facilities must be rea-
sonably accessible to those requiring
use. Inspections will meet minimum
standards established by the National
Highway Traffic Safety Administration
(NHTSA) in 49 CFR 570.1 through 570.10.
Lights, turn signals, brake lights, horn,
wipers, and pollution control devices
and standards in areas where applica-
ble, should be included in the inspec-
tion. Vehicles modified from factory
standards and determined unsafe may
be denied access and registration.

(e) Possess current proof of compli-
ance with local vehicle emission in-
spection if required by the state, and
maintenance requirements.

(f) Vehicles with elevated front or
rear ends that have been modified in a
mechanically unsafe manner are unsafe
and will be denied registration. 49 CFR
570.8 states that springs shall not be ex-
tended above the vehicle manufactur-
er’s design height.

§634.21
2220

(a) Use. DD Form 2220 will be used to
identify registered POVs on Army,
Navy, Air Force, Marine Corps, and
DLA installations or facilities. The
form is produced in single copy for con-
spicuous placement on the front of the
vehicle only (windshield or bumper). If
allowed by state laws, the decal is
placed in the center by the rear view
mirror or the lower portion of the driv-
er’s side windshield. The requirement

Department of Defense Form
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to affix the DD Form 2220 to the front
windshield or bumper of registered ve-
hicles is waived for General Officers
and Flag Officers of all Armed Serv-
ices, Armed Service Secretaries, Polit-
ical Appointees, Members of Congress,
and the Diplomatic Corps.

(1) Each Service and DLA will pro-
cure its own forms and installation and
expiration tabs. For the Army, the
basic decal will be ordered through
publications channels and remain on
the vehicle until the registered owner
disposes of the vehicle, separates from
active duty or other conditions speci-
fied in paragraph (a)(2) of this section.
Air Force, DLA, and Army retirees
may retain DD Form 2220. Army retir-
ees are required to follow the same reg-
istration and VRS procedures as active
duty personnel. Upon termination of
affiliation with the service, the reg-
istered owner or authorized operator is
responsible for removing the DD Form
2220 from the vehicle and surrender of
the decal to the issuing office. Army
installation commanders are respon-
sible for the costs of procuring decals
with the name of their installation and
related expiration tabs. Air Force in-
stallations will use the installation tag
4” by ") to identify the Air Force In-
stallation where the vehicle is reg-
istered. Air Force personnel may retain
the DD Form 2220 upon reassignment,
retirement, or separation provided the
individual is still eligible for continued
registration, the registration is up-
dated in SFMIS, and the installation
tab is changed accordingly. Position
the decal directly under the DD Form
2220.

(2) For other Armed Services and
DLA, DD Form 2220 and installation
and expiration tabs will be removed
from POV’s by the owner prior to de-
parture from their current installation,
retirement, or separation from mili-
tary or government affiliation, termi-
nation of ownership, registration, 1li-
ability insurance, or other conditions
further identified by local policy.

(b) Specifications. (1) DD Form 2220
and installation and expiration tabs
will consist of international blue bor-
ders and printing on a white back-
ground. Printer information will in-
clude the following:
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(i) Form title (Department of Defense
Registered Vehicle).

(ii) Alphanumeric
identification number.

(iii) DOD seal.

(2) Name of the installation will be
specified on a separate tab abutting the
decal. Each Service or DLA may choose
optional color codes for the registrant.
Army and installations having vehicle
registration programs will use the fol-
lowing standard color scheme for the
installation tab:

(i) Blue-officers.

(ii) Red-enlisted.

(iii) Green DA civilian employees (in-
cluding NAF employees).

(iv) Black-contractor personnel and
other civilians employed on the instal-
lation. White will be used for contract
personnel on Air Force installations.

(3) An expiration tab identifying the
month and year (6-2004), the year (2000)
or simply ‘00 will be abutted to right
of the decal. For identification pur-
poses, the date of expiration will be
shown in bold block numbers on a
lighter contrasting background such as
traffic yellow, lime, or orange.

(4) DD Form 2220 and any adjoining
tabs will be theft resistant when ap-
plied to glass, metal, painted, or rub-
berized surfaces and manufactured so
as to obliterate or self destruct when
removal is attempted. Local policy
guided by state or host nation laws will
specify the exact placement of DD
Form 2220.

(5) For Navy and Marine Corps mili-
tary personnel the grade insignia will
be affixed on placards, approximately 5
inches by 8 inches in size, and placed
on the driver’s side dashboard. Plac-
ards should be removed from view when
the vehicle is not located on a military
installation.

individual form

§634.22 Termination or denial of reg-
istration.

Installation commanders or their
designated representatives will termi-
nate POV registration or deny initial
registration under the following condi-
tions (decal and tabs will be removed
from the vehicle when registration is
terminated):

(a) The owner fails to comply with
the registration requirements.
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(b) The owner sells or disposes of the
POV, is released from active duty, sep-
arated from the Service, or terminates
civilian employment with a military
Service or DOD agency. Army and Air
Force personnel on a permanent
change of station will retain the DD
Form 2220 if the vehicle is moved to
their new duty station.

(c) The owner is other than an active
duty military or civilian employee and
discontinues regular operations of the
POV on the installation.

(d) The owner’s state, overseas com-
mand, or host nation driver’s license is
suspended or revoked, or the installa-
tion driving privilege is revoked. Air
Force does not require removal of the
DD Form 2220 when driving privileges
are suspended for an individual. When
vehicle registration is terminated in
conjunction with the revocation of in-
stallation driving privileges, the af-
fected person must apply to re-register
the POV after the revocation expires.
Registration should not be terminated
if other family members having instal-
lation driving privileges require use of
the vehicle.

§634.23 Specified consent to impound-
ment.

Personnel registering POVs on DOD
installations must consent to the im-
poundment policy. POV registration
forms will contain or have appended to
them a certificate with the following
statement: “I am aware that (insert
number and title of separate Service or
DLA directive) and the installation
traffic code provide for the removal
and temporary impoundment of pri-
vately owned motor vehicles that are
either parked illegally, or for unrea-
sonable periods, interfering with mili-
tary operations, creating a safety haz-
ard, disabled by accident, left unat-
tended in a restricted or control area,
or abandoned. I agree to reimburse the
United States for the cost of towing
and storage should my motor vehi-
cle(s), because of such circumstances,
be removed and impounded.”
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Subpart D—Traffic Supervision

§634.24 Traffic planning and codes.

(a) Safe and efficient movement of
traffic on an installation requires traf-
fic supervision. A traffic supervision
program includes traffic circulation
planning and control of motor vehicle
traffic; publication and enforcement of
traffic laws and regulations; and inves-
tigation of motor vehicle accidents.

(b) Installation commanders will de-
velop traffic circulation plans that pro-
vide for the safest and most efficient
use of primary and secondary roads.
Circulation planning should be a major
part of all long-range master planning
at installations. The traffic circulation
plan is developed by the installation
law enforcement officer, engineer, safe-
ty officer, and other concerned staff
agencies. Highway engineering rep-
resentatives from adjacent civil com-
munities must be consulted to ensure
the installation plan is compatible
with the current and future circulation
plan of the community. The plan
should include the following:

(1) Normal and peak load routing
based on traffic control studies.

(2) Effective control of traffic using
planned direction, including measures
for special events and adverse road or
weather conditions.

(3) Point control at congested loca-
tions by law enforcement personnel or
designated traffic directors or wardens,
including trained school-crossing
guards.

(4) Use of traffic control signs and de-
vices.

(5) Efficient use of available parking
facilities.

(6) Efficient use of mass transpor-
tation.

(c) Traffic control studies will pro-
vide factual data on existing roads,
traffic density and flow patterns, and
points of congestion. The installation
law enforcement officer and traffic en-
gineer usually conduct coordinated
traffic control studies to obtain the
data. Accurate data will help deter-
mine major and minor routes, location
of traffic control devices, and condi-
tions requiring engineering or enforce-
ment services.

(d) The (Military) Surface Deploy-
ment and Distribution Command
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Transportation Engineering Agency
(SDDCTEA) will help installation com-
manders solve complex highway traffic
engineering problems. SDDCTEA traf-
fic engineering services include—

(1) Traffic studies of limited areas
and situations.

(2) Complete studies of traffic oper-
ations of entire installations. (This can
include long-range planning for future
development of installation roads, pub-
lic highways, and related facilities.)

(3) Assistance in complying with es-
tablished traffic engineering standards.

(e) Installation commanders should
submit requests for traffic engineering
services in accordance with applicable
service or agency directives.

§634.25 Installation traffic codes.

(a) Installation or activity com-
manders will establish a traffic code
for operation of motor vehicles on the
installation. Commanders in overseas
areas will establish a traffic code,
under provisions of this part, to the ex-
tent military authority is empowered
to regulate traffic on the installation
under the applicable SOFA. Traffic
codes will contain the rules of the road
(parking violations, towing instruc-
tions, safety equipment, and other key
provisions). These codes will, where
possible, conform to the code of the
State or host nation in which the in-
stallation is located. In addition, the
development and publication of instal-
lation traffic codes will be based on the
following:

(1) Highway Safety Program Stand-
ards (23 U.S.C. 402).

(2) Applicable portions of the Uni-
form Vehicle Code and Model Traffic
Ordinance published by the National
Committee on Uniform Traffic Laws
and Ordinances.

(b) The installation traffic code will
contain policy and procedures for the
towing, searching, impounding, and
inventorying of POVs. These provisions
should be well publicized and contain
the following:

(1) Specific violations and conditions
under which the POV will be im-
pounded and towed.

(2) Procedures to immediately notify
the vehicle owner.

(3) Procedures for towing and storing
impounded vehicles.
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(4) Actions to dispose of the vehicle
after lawful impoundment.

(5) Violators are responsible for all
costs of towing, storage and impound-
ing of vehicles for other than evi-
dentiary reasons.

(c) Installation traffic codes will also
contain the provisions discussed as fol-
lows: (Army users, see AR 385-55).

(1) Motorcycles and mopeds. For mo-
torcycles and other self-propelled,
open, two-wheel, three-wheel, and four-
wheel vehicles powered by a motor-
cycle-type engine, the following traffic
rules apply:

(i) Headlights will be on at all times
when in operation.

(ii) A rear view mirror will be at-
tached to each side of the handlebars.

(iii) Approved protective helmets,
eye protection, hard-soled shoes, long
trousers and brightly colored or reflec-
tive outer upper garment will be worn
by operators and passengers when in
operation.

(2) Restraint systems. (i) Restraint sys-
tems (seat belts) will be worn by all op-
erators and passengers of U.S. Govern-
ment vehicles on or off the installa-
tion.

(ii) Restraint systems will be worn by
all civilian personnel (family members,
guests, and visitors) driving or riding
in a POV on the installation.

(iii) Restraint systems will be worn
by all military service members and
Reserve Component members on active
Federal service driving or riding in a
POV whether on or off the installation.

(iv) Infant/child restraint devices (car
seats) will be required in POVs for chil-
dren 4 years old or under and not ex-
ceeding 45 pounds in weight.

(v) Restraint systems are required
only in vehicles manufactured after
model year 1966.

(3) Driver distractions. Vehicle opera-
tors on a DoD Installation and opera-
tors of Government owned vehicles
shall not use cell phones unless the ve-
hicle is safely parked or unless they
are using a hands-free device. The
wearing of any other portable head-
phones, earphones, or other listening
devices (except for hand-free cellular
phones) while operating a motor vehi-
cle is prohibited. Use of those devices
impairs driving and masks or prevents
recognition of emergency signals,
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alarms, announcements, the approach
of vehicles, and human speech. DoD
Component safety guidance should
note the potential for driver distrac-
tions such as eating and drinking, op-
erating radios, CD players, global posi-
tioning equipment, etc. Whenever pos-
sible this should only be done when the
vehicle is safely parked.

(d) Only administrative actions (rep-
rimand, assessment of points, loss of
on-post driving privileges, or other ac-
tions) will be initiated against service
members for off-post violations of the
installation traffic code.

(e) In States where traffic law viola-
tions are State criminal offenses, such
laws are made applicable under the
provisions of 18 U.S.C. 13 to military
installations having concurrent or ex-
clusive Federal jurisdiction.

(f) In those States where violations of
traffic law are not considered criminal
offenses and cannot be assimilated
under 18 U.S.C., DODD 5525.4, enclosure
1 expressly adopts the vehicular and
pedestrian traffic laws of such States
and makes these laws applicable to
military installations having concur-
rent or exclusive Federal jurisdiction.
It also delegates authority to installa-
tion commanders to establish addi-
tional vehicular and pedestrian traffic
rules and regulations for their installa-
tions. Persons found guilty of violating
the vehicular and pedestrian traffic
laws made applicable on the installa-
tion under provisions of that directive
are subject to a fine as determined by
the local magistrate or imprisonment
for not more than 30 days, or both, for
each violation. In those States where
traffic laws cannot be assimilated, an
extract copy of this paragraph (f) and a
copy of the delegation memorandum in
DODD 5525.4, enclosure 1, will be posted
in a prominent place accessible to per-
sons assigned, living, or working on the
installation.

(g) In those States where violations
of traffic laws cannot be assimilated
because the Federal Government’s ju-
risdictional authority on the installa-
tion or parts of the installation is only
proprietary, neither 18 U.S.C. 13 nor
the delegation memorandum in DoDD



§634.26

5525.4, enclosure 1, will permit enforce-
ment of the State’s traffic laws in Fed-
eral courts. Law enforcement authori-
ties on those military installations
must rely on either administrative
sanctions related to the installation
driving privilege or enforcement of
traffic laws by State law enforcement
authorities.

§634.26 Traffic law enforcement prin-
ciples.

(a) Traffic law enforcement should
motivate drivers to operate vehicles
safely within traffic laws and regula-
tions and maintain an effective and ef-
ficient flow of traffic. Effective en-
forcement should emphasize voluntary
compliance by drivers and can be
achieved by the following actions:

(1) Publishing a realistic traffic code
well known by all personnel.

(2) Adopting standard signs, mark-
ings, and signals in accordance with
NHSPS and the Manual on Uniform
Traffic Control Devices for Streets and
Highways.

(3) Ensuring enforcement personnel
establish courteous, personal contact
with drivers and act promptly when
driving behavior is improper or a defec-
tive vehicle is observed in operation.

(4) Maintaining an aggressive pro-
gram to detect and apprehend persons
who drive while privileges are sus-
pended or revoked.

(5) Using sound discretion and judg-
ment in deciding when to apprehend,
issue citations, or warn the offender.

(b) Selective enforcement will be
used when practical. Selective enforce-
ment deters traffic violations and re-
duces accidents by the presence or sug-
gested presence of law enforcement
personnel at places where violations,
congestion, or accidents frequently
occur. Selective enforcement applies
proper enforcement measures to traffic
congestion and focuses on selected
time periods, conditions, and violations
that cause accidents. Law enforcement
personnel use selective enforcement be-
cause that practice is the most effec-
tive use of resources.

(c) Enforcement activities against in-
toxicated driving will include—

(1) Detecting, apprehending, and test-
ing persons suspected of driving under
the influence of alcohol or drugs.
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(2) Training law enforcement per-

sonnel in special enforcement tech-
niques.
(3) Enforcing blood-alcohol con-

centration standards. (See §634.34).

(4) Denying installation driving privi-
leges to persons whose use of alcohol or
other drugs prevents safe operation of
a motor vehicle.

(d) Installation officials will formally
evaluate traffic enforcement on a reg-
ular basis. That evaluation will exam-
ine procedures to determine if the fol-
lowing elements of the program are ef-
fective in reducing traffic accidents
and deaths:

(1) Selective enforcement measures;

(2) Suspension and revocation ac-
tions; and

(3) Chemical
grams.

breath-testing pro-

§634.27 Speed-measuring devices.

Speed-measuring devices will be used
in traffic control studies and enforce-
ment programs. Signs may be posted to
indicate speed-measuring devices are
being used.

(a) Equipment purchases. Installations
will ensure operators attend an appro-
priate training program for the equip-
ment in use.

(b) Training and certification stand-
ards. (1) The commander of each instal-
lation using traffic radar will ensure
that personnel selected as operators of
such devices meet training and certifi-
cation requirements prescribed by the
State (or SOFA) in which the installa-
tion is located. Specific information on
course dates, costs, and prerequisites
for attending may be obtained by con-
tacting the State agency responsible
for police traffic radar training.

(2) Installation commanders located
in States or overseas areas where no
formal training program exists, or
where the military personnel are un-
able or ineligible to participate in po-
lice traffic radar training programs,
may implement their own training pro-
gram or use a selected civilian institu-
tion or manufacturer’s course.

(3) The objective of the civilian or
manufacturer-sponsored course is to
improve the effectiveness of speed en-
forcement through the proper and effi-
cient use of speed-measurement radar.
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On successful completion, the course
graduate must be able to—

(i) Describe the association between
excessive speed and accidents, deaths,
and injuries, and describe the traffic
safety benefits of effective speed con-
trol.

(ii) Describe the basic principles of
radar speed measurement.

(iii) Identify and describe the Serv-
ice’s policy and procedures affecting
radar speed measurement and speed en-
forcement.

(iv) Identify the specific radar instru-
ment used and describe the instru-
ment’s major components and func-
tions.

(v) Demonstrate basic skills in
checking calibration and operating the
specific radar instrument(s).

(vi) Demonstrate basic skills in pre-
paring and presenting records and
courtroom testimony relating to radar
speed measurement and enforcement.

(c) Recertification. Recertification of
operators will occur every 3 years, or
as prescribed by State law.

§634.28 Traffic accident investigation.

Installation law enforcement per-
sonnel must make detailed investiga-
tions of accidents described in this sec-
tion:

(a) Accidents involving Government
vehicles or Government property on
the installation involving a fatality,
personal injury, or estimated property
damage in the amount established by
separate Service/DLA policy. (Min-
imum damage limits are: Army, $1,000;
Air Force, as specified by the installa-
tion commander; Navy and Marine
Corps, $500.) The installation motor
pool will provide current estimates of
the cost of repairs. Investigations of
off-installation accidents involving
Government vehicles will be made in
cooperation with the civilian law en-
forcement agency.

(b) POV accidents on the installation
involving a fatality, personal injury, or
when a POV is inoperable as a result of
an accident.

(c) Any accident prescribed within a
SOFA agreement.
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§634.29 Traffic accident investigation
reports.

(a) Accidents requiring immediate re-
ports. The driver or owner of any vehi-
cle involved in an accident, as de-
scribed in §634.28, on the installation,
must immediately notify the installa-
tion law enforcement office. The oper-
ator of any Government vehicle in-
volved in a similar accident off the in-
stallation must immediately notify the
local civilian law enforcement agency
having jurisdiction, as well as law en-
forcement personnel of the nearest
military installation.

(b) Investigation records. Installation
law enforcement officials will record
traffic accident investigations on Serv-
ice/DLA forms. Information will be re-
leased according to Service/DLA pol-
icy, the Privacy Act, and the Freedom
of Information Act.

(c) Army law enforcement officers.
These officers provide the local Safety
Office copies of traffic accident inves-
tigation reports pertaining to acci-
dents investigated by military police
that resulted in a fatality, personal in-
jury, or estimated damage to Govern-
ment vehicles or property in excess of
$1,000.

(d) POV accidents not addressed in
§634.28. Guidance for reporting these
cases is provided as follows:

(1) Drivers or owners of POVs will be
required to submit a written report to
the installation law enforcement office
within 24 hours of an accident in the
following cases, with all information
listed in paragraph (d)(3) of this sec-
tion:

(i) The accident occurs on the instal-
lation.

(ii) The accident involves no personal
injury.

(iii) The accident involves only
minor damage to the POV and the ve-
hicle can be safely and normally driven
from the scene under its own power.

(2) Information in the written report
cannot be used in criminal proceedings
against the person submitting it unless
it was originally categorized a hit and
run and the violator is the person sub-
mitting the report. Rights advisement
will be given prior to any criminal traf-
fic statements provided by violators.
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Within the United States, the installa-
tion law enforcement official may re-
quire such reporting on Service forms
or forms of the State jurisdiction.

(3) Reports required in paragraph (d)
(1) of this section by the Army will in-
clude the following about the accident:

(i) Location, date, and time.

(ii) Identification of all drivers, pe-
destrians, and passengers involved.

(iii) Identification of vehicles
volved.

(iv) Speed and direction of travel of
each vehicle involved, including a
sketch of the collision and roadway
with street names and north arrow.

(v) Property damage involved.

(vi) Environmental conditions at the
time of the incident (weather, visi-
bility, road surface condition, and
other factors).

(vii) A narrative description of the
events and circumstances concerning
the accident.

in-

§634.30 Use of traffic accident inves-
tigation report data.

(a) Data derived from traffic accident
investigation reports and from vehicle
owner accident reports will be analyzed
to determine probable causes of acci-
dents. When frequent accidents occur
at a location, the conditions at the lo-
cation and the types of accidents (colli-
sion diagram) will be examined.

(b) Law enforcement personnel and
others who prepare traffic accident in-
vestigation reports will indicate
whether or not seat restraint devices
were being used at the time of the acci-
dent.

(c) When accidents warrant, an in-
stallation commander may establish a
traffic accident review board. The
board will consist of law enforcement,
engineer, safety, medical, and legal
personnel. The board will determine
principal factors leading to the acci-
dent and recommend measures to re-
duce the number and severity of acci-
dents on and off the installation. (The
Air Force will use Traffic Safety Co-
ordinating Groups. The Navy will use
Traffic Safety Councils per
OPNAVINST 5100.12 Series).

(d) Data will be shared with the in-
stallation legal, engineer, safety, and
transportation officers. The data will
be used to inform and educate drivers
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and to conduct traffic engineering
studies.

(e) Army traffic accident investiga-
tion reports will be provided to Army
Centralized Accident Investigation of
Ground Accidents (CAIG) boards on re-
quest. The CAIG boards are under the
control of the Commander, U.S. Army
Safety Center, Fort Rucker, AL 36362—
5363. These boards investigate Class A,
on-duty, non-POV accidents and other
selected accidents Army-wide (See AR
385-40). Local commanders provide ad-
ditional board members as required to
complete a timely and accurate inves-
tigation. Normally, additional board
members are senior equipment opera-
tors, maintenance officer, and medical
officers. However, specific qualifica-
tions of the additional board members
may be dictated by the nature of the
accident.

(f) The CAIG program is not intended
to interfere with, impede, or delay law
enforcement agencies in the execution
of regulatory responsibilities that
apply to the investigation of accidents
for a determination of criminal intent
or criminal acts. Criminal investiga-
tions have priority.

(g) Army law enforcement agencies
will maintain close liaison and co-
operation with CAIG boards. Such co-
operation, particularly with respect to
interviews of victims and witnesses and
in collection and preservation of phys-
ical evidence, should support both the
CAIG and law enforcement collateral
investigations.

§634.31 Parking.

(a) The most efficient use of existing
on- and off-street parking space should
be stressed on a nonreserved (first-
come, first-served) basis.

(b) Reserved parking facilities should
be designated as parking by permit or
numerically by category of eligible
parkers. Designation of parking spaces
by name, grade, rank, or title should be
avoided.

(c) Illegal parking contributes to
congestion and slows traffic flow on an
installation. Strong enforcement of
parking restrictions results in better
use of available parking facilities and
eliminates conditions causing traffic
accidents.
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(d) The ‘“Denver boot’ device is au-
thorized for use as a technique to assist
in the enforcement of parking viola-
tions where immobilization of the POV
is necessary for safety. Under no cir-
cumstances should the device be used
to punish or ‘‘teach a lesson” to viola-
tors. Booting should not be used if
other reasonably effective but less re-
strictive means of enforcement (such
as warnings, ticketing, reprimands,
revocations, or suspensions of on-post
driving privileges) are available. Proce-
dures for booting must be developed as
follows:

(1) Local standing operating proce-
dures (SOPs) must be developed to con-
trol the discretion of enforcers and
limit booting to specific offenses. SOPs
should focus on specific reasons for
booting, such as immobilization of un-
safe, uninspected, or unregistered vehi-
cles or compelling the presence of re-
peat offenders. All parking violations
must be clearly outlined in the instal-
lation traffic code.

(2) Drivers should be placed on notice
that particular violations or multiple
violations may result in booting. Also,
drivers must be provided with a prompt
hearing and an opportunity to obtain
the release of their property.

(3) To limit liability, drivers must be
warned when a boot is attached to
their vehicle and instructed how to
have the boot removed without dam-
aging the vehicle.

§634.32 Traffic violation reports.

(a) Most traffic violations occurring
on DOD installations (within the
UNITED STATES or its territories)
should be referred to the proper U.S.
Magistrate. (Army, see AR 190-29; DLA,
see DLAI 5720.4; and Air Force, see AFI
51-905). However, violations are not re-
ferred when—

(1) The operator is driving a Govern-
ment vehicle at the time of the viola-
tion.

(2) A Federal Magistrate is either not
available or lacks jurisdiction to hear
the matter because the violation oc-
curred in an area where the Federal
Government has only proprietary legis-
lative jurisdiction.

(3) Mission requirements make refer-
ral of offenders impractical.
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(4) A U.S. Magistrate is available but
the accused refuses to consent to the
jurisdiction of the court and the U.S.
Attorney refuses to process the case
before a U.S. District Court. For the
Navy, DUI and driving under the influ-
ence of drugs cases will be referred to
the Federal Magistrate.

(b) Installation commanders will es-
tablish administrative procedures for
processing traffic violations.

(1) All traffic violators on military
installations will be issued either a DD
Form 1408 (Armed Forces Traffic Tick-
et) or a DD Form 1805 (United States
District Court Violation Notice), as ap-
propriate. Unless specified otherwise
by separate Service/DLA policy, only
on-duty law enforcement personnel (in-
cluding game wardens) designated by
the installation law enforcement offi-
cer may issue these forms. Air Force
individuals certified under the Parking
Traffic Warden Program may issue DD
Form 1408 in areas under their control.

(2) A copy of all reports on military
personnel and DOD civilian employees
apprehended for intoxicated driving
will be forwarded to the installation al-
cohol and drug abuse facility.

(c) Installation commanders will es-
tablish procedures used for disposing of
traffic violation cases through admin-
istrative or judicial action consistent
with the Uniform Code of Military Jus-
tice (UCMJ) and Federal law.

(d) DD Form 1805 will be used to refer
violations of State traffic laws made
applicable to the installation (Assimi-
lative Crimes Act (18 U.S.C. 13) and the
delegation memorandum in DoDD
5525.4, enclosure 1, and other violations
of Federal law) to the U.S. Magistrate.
(Army users, see AR 190-29.)

(1) A copy of DD Form 1805 and any
traffic violation reports on military
personnel and DOD civilian employees
will be forwarded to the commander or
supervisor of the violator. DA form 3975
may be used to forward the report.

(2) Detailed instructions for properly
completing DD Form 1805 are con-
tained in separate Service policy direc-
tives.

(3) The assimilation of State traffic
laws as Federal offenses should be iden-
tified by a specific State code reference
in the CODE SECTION block of the DD
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Form 1805 (or in a complaint filed with
the U.S. Magistrate).

(4) The Statement of Probable Cause
on the DD Form 1805 will be used ac-
cording to local staff judge advocate
and U.S. Magistrate court policy. The
Statement of Probable Cause is re-
quired by the Federal misdemeanor
rules to support the issuance of a sum-
mons or arrest warrant.

(5) For cases referred to U.S. Mag-
istrates, normal distribution of DD
Form 1805 will be as follows:

(i) The installation law enforcement
official will forward copy 1 (white) and
copy 2 (yellow) to the U.S. District
Court (Central Violation Bureau).

(ii) The installation law enforcement
office will file copy 3 (pink).

(iii) Law enforcement personnel will
provide copy 4 (envelope) to the viola-
tor.

(e) When DD Form 1408 is used, one
copy (including written warnings) will
be forwarded through command chan-
nels to the service member’s com-
mander, to the commander of the mili-
tary family member’s sponsor, or to
the civilian’s supervisor or employer as
the installation commander may estab-
lish.

(1) Previous traffic violations com-
mitted by the offender and points as-
sessed may be shown.

(2) For violations that require a re-
port of action taken, the DD Form 1408
will be returned to the office of record
through the reviewing authority as the
installation commander may establish.

(3) When the report is received by the
office of record, that office will enter
the action on the violator’s driving
record.

§634.33 Training of law enforcement
personnel.

(a) As a minimum, installation law
enforcement personnel will be trained
to do the following:

(1) Recognize signs of alcohol and
other drug impairment in persons oper-
ating motor vehicles.

(2) Prepare DD Form 1920 (Alcohol In-
fluence Report).

(3) Perform the three field tests of
the improved sobriety testing tech-
niques (§634.36 (b)).

(4) Determine when a person appears
intoxicated but is actually physically
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or mentally ill and requires prompt
medical attention.

(5) Understand the
breath-testing devices.

(b) Each installation using breath-
testing devices will ensure that opera-
tors of these devices—

(1) Are chosen for integrity, matu-
rity, and sound judgment.

(2) Meet certification requirements of
the State where the installation is lo-
cated.

(c) Installations located in States or
overseas areas having a formal breath-
testing and certification program
should ensure operators attend that
training.

(d) Installations located in States or
overseas areas with no formal training
program will train personnel at courses
offered by selected civilian institutions
or manufacturers of the equipment.

(e) Operators must maintain pro-
ficiency through refresher training
every 18 months or as required by the
State.

operation of

§634.34 Blood alcohol concentration
standards.

(a) Administrative revocation of
driving privileges and other enforce-
ment measures will be applied uni-
formly to offenders driving under the
influence of alcohol or drugs. When a
person is tested under the implied con-
sent provisions of §634.8, the results of
the test will be evaluated as follows:

(1) If the percentage of alcohol in the
person’s blood is less than 0.05 percent,
presume the person is not under the in-
fluence of alcohol.

(2) If the percentage is 0.05 but less
than 0.08, presume the person may be
impaired. This standard may be consid-
ered with other competent evidence in
determining whether the person was
under the influence of alcohol.

(3) If the percentage is 0.08 or more,
or if tests reflect the presence of illegal
drugs, the person was driving while in-
toxicated.

(b) Percentages in paragraph (a) of
this section are percent of weight by
volume of alcohol in the blood based on
grams of alcohol per 100 milliliters of
blood. These presumptions will be con-
sidered with other evidence in deter-
mining intoxication.
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§634.35 Chemical testing policies and
procedures.

(a) Validity of chemical testing. Results
of chemical testing are valid under this
part only under the following cir-
cumstances:

(1) Blood, urine, or other bodily sub-
stances are tested using generally ac-
cepted scientific and medical methods
and standards.

(2) Breath tests are administered by
qualified personnel (§634.33).

(3) An evidential breath-testing de-
vice approved by the State or host na-
tion is used. For Army, Air Force, and
Marine Corps, the device must also be
listed on the NHTSA conforming prod-
ucts list published in the ‘‘Conforming
Products List for instruments that
conform to the Model Specification for
Evidential Breath Testing Devices (58
FR 48705), and amendments.”’

(4) Procedures established by the
State or host nation or as prescribed in
paragraph (b) of this section are fol-
lowed.

(b) Breath-testing device operational
procedures. If the State or host nation
has not established procedures for use
of breath-testing devices, the following
procedures will apply:

(1) Screening breath-testing devices
will be used—

(i) During the initial traffic stop as a
field sobriety testing technique, along
with other field sobriety testing tech-
niques, to determine if further testing
is needed on an evidential breath-test-

ing device.
(ii) According to manufacture oper-
ating instructions. (For Army, Air

Force and Marine Corps, the screening
breath-testing device must also be list-
ed on the NHTSA conforming products
list published in the ‘“Model Specifica-
tions for Evidential Breath Testers”
(September 17, 1993, 58 FR 48705).

(2) Bvidential breath-testing devices
will be used as follows:

(i) Observe the person to be tested for
at least 15 minutes before collecting
the breath specimen. During this time,
the person must not drink alcoholic
beverages or other fluids, eat, smoke,
chew tobacco, or ingest any substance.

(ii) Verify calibration and proper op-
eration of the instrument by using a
control sample immediately before the
test.
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(iii) Comply with operational proce-
dures in the manufacturer’s current in-
struction manual.

(iv) Perform preventive maintenance
as required by the instruction manual.

(c) Chemical tests of personnel involved
in fatal accidents. (1) Installation med-
ical authorities will immediately no-
tify the installation law enforcement
officer of—

(i) The death of any person involved
in a motor vehicle accident.

(ii) The circumstances surrounding
such an accident, based on information
available at the time of admission or
receipt of the body of the victim.

(2) Medical authorities will examine
the bodies of those persons killed in a
motor vehicle accident to include driv-
ers, passengers, and pedestrians subject
to military jurisdiction. They will also
examine the bodies of dependents, who
are 16 years of age or older, if the spon-
sors give their consent. Tests for the
presence and concentration of alcohol
or other drugs in the person’s blood,
bodily fluids, or tissues will be made as
soon as possible and where practical
within 8 hours of death. The test re-
sults will be included in the medical re-

ports.
(3) As provided by law and medical
conditions permitting, a blood or

breath sample will be obtained from
any surviving operator whose vehicle is
involved in a fatal accident.

§634.36 Detection, apprehension, and
testing of intoxicated drivers.

(a) Law enforcement personnel usu-
ally detect drivers under the influence
of alcohol or other drugs by observing
unusual or abnormal driving behavior.
Drivers showing such behavior will be
stopped immediately. The cause of the
unusual driving behavior will be deter-
mined, and proper enforcement action
will be taken.

(b) When a law enforcement officer
reasonably concludes that the indi-
vidual driving or in control of the vehi-
cle is impaired, field sobriety tests
should be conducted on the individual.
The DD Form 1920 may be used by law
enforcement agencies in examining, in-
terpreting, and recording results of
such tests. Law enforcement personnel
should use a standard field sobriety
test (such as one-leg stand or walk and
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turn) horizontal gaze nystagmus tests
as sanctioned by the National Highway
Traffic and Safety Administration, and
screening breath-testing devices to
conduct field sobriety tests.

§634.37 Voluntary breath and bodily
fluid testing based on implied con-
sent.

(a) Implied consent policy is ex-
plained in §634.8.

(b) Tests may be administered only if
the following conditions are met:

(1) The person was lawfully stopped
while driving, operating, or in actual
physical control of a motor vehicle on
the installation.

(2) Reasonable suspicion exists to be-
lieve that the person was driving under
the influence of alcohol or drugs.

(3) A request was made to the person
to consent to the tests combined with
a warning that failure to voluntarily
submit to or complete a chemical test
of bodily fluids or breath will result in
the revocation of driving privileges.

(c) As stated in paragraphs (a) and (b)
of this section, the law enforcement of-
ficial relying on implied consent will
warn the person that driving privileges
will be revoked if the person fails to
voluntarily submit to or complete a re-
quested chemical test. The person does
not have the right to have an attorney
present before stating whether he or
she will submit to a test, or during the
actual test. Installation commanders
will prescribe the type or types of
chemical tests to be used. Testing will
follow policies and procedures in
§634.35. The results of chemical tests
conducted under the implied consent
provisions of this part may be used as
evidence in courts-martial, nonjudicial
proceedings under Article 15 of the
UCMJ, administrative actions, and ci-
vilian courts.

(d) Special rules exist for persons
who have hemophilia, other blood-clot-
ting disorders, or any medical or sur-
gical disorder being treated with an
anticoagulant. These persons—

(1) May refuse a blood extraction test
without penalty.

(2) Will not be administered a blood
extraction test to determine alcohol or
other drug concentration or presence
under this part.
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(3) May be given breath or urine
tests, or both.

(e) If a person suspected of intoxi-
cated driving refuses to submit to a
chemical test, a test will not be admin-
istered except as specified in §634.38.

§634.38 Involuntary extraction of bod-
ily fluids in traffic cases.

(a) General. The procedures outlined
in this section pertain only to the in-
vestigation of individuals stopped, ap-
prehended, or cited on a military in-
stallation for any offense related to
driving a motor vehicle and for whom
probable cause exists to believe that
such individual is intoxicated. Extrac-
tions of body fluids in furtherance of
other kinds of investigations are gov-
erned by the Manual for Courts-Mar-
tial, United States, Military Rule of
Evidence 315 (2002) (MRE 315), and regu-
latory rules concerning requesting and
granting authorizations for searches.

(1) Air Force policy on nonconsensual
extraction of blood samples is ad-
dressed in AFT 44-102.

(2) Army and Marine Corps personnel
should not undertake the nonconsen-
sual extraction of body fluids for rea-
sons other than a valid medical pur-
pose without first obtaining the advice
and concurrence of the installation
staff judge advocate or his or her des-
ignee.

(3) DLA policy on nonconsensual tak-
ing of blood samples is contained in
DLAR 5700.7.

(b) Rule. Involuntary bodily fluid ex-
traction must be based on valid search
and seizure authorization. An indi-
vidual subject to the UCMJ who does
not consent to chemical testing, as de-
scribed in §634.37, may nonetheless be
subjected to an involuntary extraction
of bodily fluids, including blood and
urine, only in accordance with the fol-
lowing procedures:

(1) An individual subject to the
UCMJ who was driving a motor vehicle
and suspected of being under the influ-
ence of an intoxicant may be subjected
to a nonconsensual bodily fluid extrac-
tion to test for the presence of intoxi-
cants only when there is a probable
cause to believe that such an indi-
vidual was driving or in control of a ve-
hicle while under the influence of an
intoxicant.
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(i) A search authorization by an ap-
propriate commander or military mag-
istrate obtained pursuant to MRE 315,
is required prior to such nonconsensual
extraction.

(ii) A search authorization is not re-
quired under such circumstances when
there is a clear indication that evi-
dence of intoxication will be found and
there is reason to believe that the
delay necessary to obtain a search au-
thorization would result in the loss or
destruction of the evidence sought.

(iii) Because warrantless searches are
subject to close scrutiny by the courts,
obtaining an authorization is highly
preferable. Warrantless searches gen-
erally should be conducted only after
coordination with the servicing staff
judge advocate or legal officer, and at-
tempts to obtain authorization from an
appropriate official prove unsuccessful
due to the unavailability of a com-
mander or military magistrate.

(2) If authorization from the military
magistrate or commander proves un-
successful due to the unavailability of
such officials, the commander of a
medical facility is empowered by MRE
315, to authorize such extraction from
an individual located in the facility at
the time the authorization is sought.

(i) Before authorizing the involun-
tary extraction, the commander of the
medical facility should, if cir-
cumstances permit, coordinate with
the servicing staff judge advocate or
legal officer.

(ii) The medical facility commander
authorizing the extraction under MRE
315 need not be on duty as the attend-
ing physician at the facility where the
extraction is to be performed and the
actual extraction may be accomplished
by other qualified medical personnel.

(iii) The authorizing official may
consider his or her own observations of
the individual in determining probable
cause.

(c) Role of medical personnel. Author-
ization for the nonconsensual extrac-
tion of blood samples for evidentiary
purposes by qualified medical per-
sonnel is independent of, and not lim-
ited by, provisions defining medical
care, such as the provision for non-
consensual medical care pursuant to
AR 600-20, section IV. Extraction of
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blood will be accomplished by qualified
medical personnel. (See MRE 312(g)).

(1) In performing this duty, medical
personnel are expected to use only that
amount of force that is reasonable and
necessary to administer the extraction.

(2) Any force necessary to overcome
an individual’s resistance to the ex-
traction normally will be provided by
law enforcement personnel or by per-
sonnel acting under orders from the
member’s unit commander.

(3) Life endangering force will not be
used in an attempt to effect nonconsen-
sual extractions.

(4) All law enforcement and medical
personnel will keep in mind the possi-
bility that the individual may require
medical attention for possible disease
or injury.

(d) Nonconsensual extractions of
blood will be done in a manner that
will not interfere with or delay proper
medical attention. Medical personnel
will determine the priority to be given
involuntary blood extractions when
other medical treatment is required.

(e) Use of Army medical treatment
facilities and personnel for blood alco-
hol testing has no relevance to whether
or not the suspect is eligible for mili-
tary medical treatment. The medical
effort in such instances is in support of
a valid military mission (law enforce-
ment), not related to providing medical
treatment to an individual.

§634.39 Testing at the request of the
apprehended person.

(a) A person subject to tests under
§634.8 may request that an additional
test be done privately. The person may
choose a doctor, qualified technician,
chemist, registered nurse, or other
qualified person to do the test. The per-
son must pay the cost of the test. The
test must be a chemical test approved
by the State or host nation in an over-
seas command. All tests will be com-
pleted as soon as possible, with any
delay being noted on the results.

(b) If the person requests this test,
the suspect is responsible for making
all arrangements. If the suspect fails to
or cannot obtain any additional test,
the results of the tests that were done
at the direction of a law enforcement
official are not invalid and may still be
used to support actions under separate



§634.40
Service regulations, UCMJ, and the
U.S. Magistrate Court.

§634.40 General off installation traffic
activities.

In areas not under military control,
civil authorities enforce traffic laws.
Law enforcement authorities will es-
tablish a system to exchange informa-
tion with civil authorities. Army and
Air Force installation law enforcement
authorities will establish a system to
exchange information with civil au-
thorities to enhance the chain of com-
mand’s visibility of a soldier’s and air-
man’s off post traffic violations. These
agreements will provide for the assess-
ment of traffic points based on reports
from state licensing authorities involv-
ing Army military personnel. The pro-
visions of subpart E of this part and
the VRS automated system provide for
the collection of off post traffic inci-
dent reports and data. As provided in
AR 19045, civilian law enforcement
agencies are considered routine users
of Army law enforcement data and will
be granted access to data when avail-
able from Army law enforcement sys-
tems of records. Off-installation traffic
activities in overseas areas are gov-
erned by formal agreements with the
host nation government. Procedures
should be established to process reports
received from civil authorities on seri-
ous traffic violations, accidents, and
intoxicated driving incidents involving
persons subject to this part. The ex-
change of information is limited to
Army and Air Force military per-
sonnel. Provost marshals will not col-
lect and use data concerning civilian
employees, family members, and con-
tract personnel except as allowed by
state and Federal laws.

§634.41 Compliance with State laws.

(a) Installation commanders will in-
form service members, contractors and
DOD civilian employees to comply
with State and local traffic laws when
operating government motor vehicles.

(b) Commanders will coordinate with
the proper civil law enforcement agen-
cy before moving Government vehicles
that exceed legal limits or regulations
or that may subject highway users to
unusual hazards. (See AR 55-162/
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OPNAVINST 4600.11D/AFJI 24-216/MCO
4643.5C).

(c) Installation commanders will
maintain liaison with civil enforce-
ment agencies and encourage the fol-
lowing:

(1) Release of a Government vehicle
operator to military authorities unless
one of the following conditions exists.

(i) The offense warrants detention.

(ii) The person’s condition is such
that further operation of a motor vehi-
cle could result in injury to the person
or others.

(2) Prompt notice to military au-
thorities when military personnel or
drivers of Government motor vehicles
have—

(i) Committed serious violations of
civil traffic laws.

(ii) Been involved in traffic acci-
dents.

(3) Prompt notice of actions by a
State or host nation to suspend, re-
voke, or restrict the State or host na-
tion driver’s license (vehicle operation
privilege) of persons who—

(i) Operate Government motor vehi-
cles.

(ii) Regularly operate a POV on the
installation. (See also §634.16).

§634.42 Civil-military cooperative pro-
grams.

(a) State-Armed Forces Traffic Work-
shop Program. This program is an orga-
nized effort to coordinate military and
civil traffic safety activities through-
out a State or area. Installation com-
manders will cooperate with State and
local officials in this program and pro-
vide proper support and participation.

(b) Community-Installation Traffic
Workshop Program. Installation com-
manders should establish a local work-
shop program to coordinate the instal-
lation traffic efforts with those of local
communities. Sound and practical traf-
fic planning depends on a balanced pro-
gram of traffic enforcement, engineer-
ing, and education. Civilian and mili-
tary legal and law enforcement offi-
cers, traffic engineers, safety officials,
and public affairs officers should take
part.



Department of the Army, DoD

Subpart E—Driving Records and
the Traffic Point System

§634.43 Driving records.

Each Service and DLA will use its
own form to record vehicle traffic acci-
dents, moving violations, suspension or
revocation actions, and traffic point
assessments involving military and
DOD civilian personnel, their family
members, and other personnel oper-
ating motor vehicles on a military in-
stallation. Army installations will use
DA Form 3626 (Vehicle Registration/
Driver Record) for this purpose. Table
5-1 of Part 634 prescribes mandatory
minimum or maximum suspension or
revocation periods. Traffic points are
not assessed for suspension or revoca-
tion actions.

TABLE 5-1 OF PART 634 SUSPENSION/REVOCA-
TION OF DRIVING PRIVILEGES (SEE NOTES 1
AND 2)

Assessment 1: Two-year revocation is man-
datory on determination of facts by installa-
tion commander. (For Army, 5-year revoca-
tion is mandatory.)

Violation: Driving while driver’s license or
installation driving privileges are under sus-
pension or revocation.

Assessment 2: One-year revocation is man-
datory on determination of facts by installa-
tion commander.

Violation: Refusal to submit to or failure
to complete chemical tests (implied con-
sent).

Assessment 3: One-year revocation is man-
datory on conviction.

Violation: A. Manslaughter (or negligent
homicide by vehicle) resulting from the oper-
ation of a motor vehicle.

B. Driving or being in actual physical con-
trol of a motor vehicle while under the influ-
ence of intoxicating liquor (0.08% or greater
on DOD installations; violation of civil law
off post).

C. Driving a motor vehicle while under the
influence of any narcotic, or while under the
influence of any other drug (including alco-
hol) to the degree rendered incapable of safe
vehicle operation.

D. Use of a motor vehicle in the commis-
sion of a felony. Fleeing the scene of an acci-
dent involving death or personal injury (hit
and run).

E. Perjury or making a false statement or
affidavit under oath to responsible officials
relating to the ownership or operation of
motor vehicles.

F. Unauthorized use of a motor vehicle be-
longing to another, when the act does not
amount to a felony.
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Assessment 4: Suspension for a period of 6
months or less or revocation for a period not
to exceed 1 year is discretionary.

Violation: A. Mental or physical impair-
ment (not including alcohol or other drug
use) to the degree rendered incompetent to
drive.

B. Commission of an offense in another
State which, if committed on the installa-
tion, would be grounds for suspension or rev-
ocation.

C. Permitting an unlawful or fraudulent
use of an official driver’s license.

D. Conviction of fleeing, or attempting to
elude, a police officer.

E. Conviction of racing on the highway.

Assessment 5: Loss of OF 46 for minimum of
6 months is discretionary.

Violation: Receiving a second l-year sus-
pension or revocation of driving privileges
within 5 years.

NOTES

1. When imposing a suspension or revoca-
tion because of an off-installation offense,
the effective date should be the same as the
date of civil conviction, or the date that
State or host-nation driving privileges are
suspended or revoked. This effective date can
be retroactive.

2. No points are assessed for revocation or
suspension actions. Except for implied con-
sent violations, revocations must be based
on a conviction by a civilian court or courts-
martial, nonjudicial punishment under Arti-
cle 15, UCMJ, or a separate hearing as ad-
dressed in this part. If revocation for implied
consent is combined with another revoca-
tion, such as 1 year for intoxicated driving,
revocations may run consecutively (total of
24 months) or concurrently (total of 12
months). The installation commander’s pol-
icy should be applied systematically and not
on a case-by-case basis.

§634.44 The traffic point system.

The traffic point system provides a
uniform administrative device to im-
partially judge driving performance of
Service and DLA personnel. This sys-
tem is not a disciplinary measure or a
substitute for punitive action. Further,
this system is not intended to interfere
in any way with the reasonable exer-
cise of an installation commander’s
prerogative to issue, suspend, revoke,
deny, or reinstate installation driving
privileges.

§634.45

(a) The Services and DLA are re-
quired to use the point system and pro-
cedures prescribed in this section with-
out change.

Point system application.
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(b) The point system in table 5-2 of
this part applies to all operators of
U.S. Government motor vehicles, on or
off Federal property. The system also
applies to violators reported to instal-
lation officials in accordance with
§634.32.

(c) Points will be assessed when the
person is found to have committed a
violation and the finding is by either
the unit commander, civilian super-
visor, a military or civilian court (in-
cluding a U.S. Magistrate), or by pay-
ment of fine, forfeiture of pay or allow-
ances, or posted bond, or collateral.

TABLE 5-2 OF PART 634 POINT ASSESSMENT
FOR MOVING TRAFFIC VIOLATIONS (SEE NOTE
D

A. Violation: Reckless driving (willful and
wanton disregard for the safety of per-
sons or property).

Points assessed: 6

B. Violation: Owner knowingly and willfully
permitting a physically impaired person
to operate the owner’s motor vehicle.

Points assessed: 6

C. Violation: Fleeing the scene (hit and run)-

property damage only.
Points assessed: 6

D. Violation: Driving vehicle while impaired
(blood-alcohol content more than 0.05
percent and less than 0.08 percent).

Points assessed: 6

E. Violation: Speed contests.
Points assessed: 6

F. Violation: Speed too fast for conditions.
Points assessed: 2

G. Violation: Speed too slow for traffic con-
ditions, and/or impeding the flow of traf-
fic, causing potential safety hazard.

Points assessed: 2

H. Violation: Failure of operator or occu-
pants to use available restraint system
devices while moving (operator assessed
points).

Points assessed: 2

I. Violation: Failure to properly restrain
children in a child restraint system while
moving (when child is 4 years of age or
younger or the weight of child does not
exceed 45 pounds).

Points assessed: 2

J. Violation: One to 10 miles per hour over

posted speed limit.
Points assessed: 3

K. Violation: Over 10 but not more than 15

miles per hour above posted speed limit.
Points assessed: 4

L. Violation: Over 15 but not more than 20

miles per hour above posted speed limit.
Points assessed: 5

M. Violation: Over 20 miles per hour above

posted speed limit.
Points assessed: 6
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N. Violation: Following too close.
Points assessed: 4
0. Violation: Failure to yield right of way to
emergency vehicle.
Points assessed: 4
P. Violation: Failure to stop for school bus
or school-crossing signals.
Points assessed: 4
Q. Violation: Failure to obey traffic signals
or traffic instructions of an enforcement
officer or traffic warden; or any official
regulatory traffic sign or device requir-
ing a full stop or yield of right of way;
denying entry; or requiring direction of
traffic.
Points assessed: 4
R. Violation: Improper passing.
Points assessed: 4
S. Violation: Failure to yield (no official
sign involved).
Points assessed: 4
T. Violation: Improper turning movements
(no official sign involved).
Points assessed: 3
U. Violation: Wearing of headphones/ear-
phones while driving motor vehicles (two
or more wheels).
Points assessed: 3
V. Violation: Failure to wear an approved
helmet and/or reflectorized vest while op-
erating or riding on a motorcycle,
MOPED, or a three or four-wheel vehicle
powered by a motorcycle-like engine.
Points assessed: 3
W. Violation: Improper overtaking.
Points assessed: 3
X. Violation: Other moving violations (in-
volving driver behavior only).
Points assessed: 3
Y. Violation: Operating an unsafe vehicle.
(See Note 2).
Points assessed: 2
Z. Violation: Driver involved in accident is
deemed responsible (only added to points
assessed for specific offenses).
Points assessed: 1

NoOTES

1. When two or more violations are com-
mitted on a single occasion, points may be
assessed for each individual violation.

2. This measure should be used for other
than minor vehicle safety defects or when a
driver or registrant fails to correct a minor
defect (for example, a burned out headlight
not replaced within the grace period on a
warning ticket).

§634.46 Point system procedures.

(a) Reports of moving traffic viola-
tions recorded on DD Form 1408 or DD
Form 1805 will serve as a basis for de-
termining point assessment. For DD
Form 1408, return endorsements will be
required from commanders or super-
visors.
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(b) On receipt of DD Form 1408 or
other military law enforcement report
of a moving violation, the unit com-
mander, designated supervisor, or per-
son otherwise designated by the instal-
lation commander will conduct an in-
quiry. The commander will take or rec-
ommend proper disciplinary or admin-
istrative action. If a case involves judi-
cial or nonjudicial actions, the final re-
port of action taken will not be for-
warded until final adjudication.

(c) On receipt of the report of action
taken (including action by a U.S. Mag-
istrate Court on DD Form 1805), the in-
stallation law enforcement officer will
assess the number of points appro-
priate for the offense, and record the
traffic points or the suspension or rev-
ocation of driving privileges on the
person’s driving record. Except as spec-
ified otherwise in this part and other
Service/DLA regulations, points will
not be assessed or driving privileges
suspended or revoked when the report
of action taken indicates that neither
disciplinary nor administrative action
was taken.

(d) Installation commanders may re-
quire the following driver improvement
measures as appropriate:

(1) Advisory letter through the unit
commander or supervisor to any person
who has acquired six traffic points
within a 6-month period.

(2) Counseling or driver improvement
interview, by the unit commander, of
any person who has acquired more than
six but less than 12 traffic points with-
in a 6-month period. This counseling or
interview should produce recommenda-
tions to improve driver performance.

(3) Referral for medical evaluation
when a driver, based on reasonable be-
lief, appears to have mental or physical
limits that have had or may have an
adverse affect on driving performance.

(4) Attendance at remedial driver
training to improve driving perform-
ance.

(5) Referral to an alcohol or drug
treatment or rehabilitation facility for
evaluation, counseling, or treatment.
This action is required for active mili-
tary personnel in all cases in which al-
cohol or other drugs are a contributing
factor to a traffic citation, incident, or
accident.
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(e) An individual’s driving privileges
may be suspended or revoked as pro-
vided by this part regardless of wheth-
er these improvement measures are ac-
complished.

(f) Persons whose driving privileges
are suspended or revoked (for one vio-
lation or an accumulation of 12 traffic
points within 12 consecutive months,
or 18 traffic points within 24 consecu-
tive months) will be notified in writing
through official channels (§634.11). Ex-
cept for the mandatory minimum or
maximum suspension or revocation pe-
riods prescribed by table 5-1 of this
part, the installation commander will
establish periods of suspension or rev-
ocation. Any revocation based on traf-
fic points must be no less than 6
months. A longer period may be im-
posed on the basis of a person’s overall
driving record considering the fre-
quency, flagrancy, severity of moving
violations, and the response to pre-
vious driver improvement measures. In
all cases, military members must suc-
cessfully complete a prescribed course
in remedial driver training before driv-
ing privileges are reinstated.

(g) Points assessed against a person
will remain in effect for point accumu-
lation purposes for 24 consecutive
months. The review of driver records to
delete traffic points should be done
routinely during records update while
recording new offenses and forwarding
records to new duty stations. Comple-
tion of a revocation based on points re-
quires removal from the driver record
of all points assessed before the revoca-
tion.

(h) Removal of points does not au-
thorize removal of driving record en-
tries for moving violations, chargeable
accidents, suspensions, or revocations.
Record entries will remain posted on
individual driving records for the fol-
lowing periods of time.

(1) Chargeable nonfatal traffic acci-
dents or moving violations—3 years.

(2) Nonmandatory suspensions or rev-
ocations—b5 years.

(3) Mandatory revocations—7 years.

§634.47 Disposition of driving records.

Procedures will be established to en-
sure prompt notice to the installation
law enforcement officer when a person
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assigned to or employed on the instal-
lation is being transferred to another
installation, being released from mili-
tary service, or ending employment.

(a) If persons being transferred to a
new installation have valid points or
other entries on the driving records,
the law enforcement officer will for-
ward the records to the law enforce-
ment officer of the gaining installa-
tion. Gaining installation law enforce-
ment officers must coordinate with ap-
plicable commanders and continue any
existing suspension or revocation based
on intoxicated driving or accumulation
of traffic points. Traffic points for per-
sons being transferred will continue to
accumulate as specified in §634.46 (g).

(b) Driving records of military per-
sonnel being discharged or released
from active duty will be retained on
file for 2 years and then destroyed. In
cases of immediate reenlistment,
change of officer component or mili-
tary or civilian retirement when vehi-
cle registration 1is continued, the
record will remain active.

(¢c) Driving records of civilian per-
sonnel terminating employment will be
retained on file for 2 years and then de-
stroyed.

(d) Driving records of military family
members containing point assessments
or other entries will be forwarded to
the sponsor’s gaining installation in
the same manner as for service mem-
bers. At the new installation, records
will be analyzed and made available
temporarily to the sponsor’s unit com-
mander or supervisor for review.

(e) Driving records of retirees elect-
ing to retain installation driving privi-
leges will be retained. Points accumu-
lated or entries on the driver record re-
garding suspensions, revocations, mov-
ing violations, or chargeable accidents
will not be deleted from driver records
except per §634.46 (g) and (h).

(f) Army users will comply with para-
graphs (a) and (d) of this section by
mailing the individual’s DA Form 3626
to the gaining installation provost
marshal.
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Subpart F—Impounding Privately
Owned Vehicles

§634.48 General.

This subpart provides the standards
and procedures for law enforcement
personnel when towing, inventorying,
searching, impounding, and disposing
of POVs. This policy is based on:

(a) The interests of the Services and
DLA in crime prevention, traffic safe-
ty, and the orderly flow of vehicle traf-
fic movement.

(b) The vehicle owner’s constitu-
tional rights to due process, freedom
from unreasonable search and seizure,
and freedom from deprivation of pri-
vate property.

§634.49 Standards for impoundment.

(a) POVs should not be impounded
unless the vehicles clearly interfere
with ongoing operations or movement
of traffic, threaten public safety or
convenience, are involved in criminal
activity, contain evidence of criminal
activity, or are stolen or abandoned.

(b) The impoundment of a POV would
be inappropriate when reasonable al-
ternatives to impoundment exist.

(1) Attempts should be made to lo-
cate the owner of the POV and have
the vehicle removed.

(2) The vehicle may be moved a short
distance to a legal parking area and
temporarily secured until the owner is
found.

(3) Another responsible person may
be allowed to drive or tow the POV
with permission from the owner, oper-
ator, or person empowered to control
the vehicle. In this case, the owner, op-
erator, or person empowered to control
the vehicle will be informed that law
enforcement personnel are not respon-
sible for safeguarding the POV.

(¢) Impounding of POVs is justified
when any of the following conditions
exist:

(1) The POV is illegally parked—

(i) On a street or bridge, in a tunnel,
or is double parked, and interferes with
the orderly flow of traffic.

(ii) On a sidewalk, within an intersec-
tion, on a cross-walk, on a railroad
track, in a fire lane, or is blocking a
driveway, so that the vehicle interferes
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with operations or creates a safety haz-
ard to other roadway users or the gen-
eral public. An example would be a ve-
hicle parked within 15 feet of a fire hy-
drant or blocking a properly marked
driveway of a fire station or aircraft-
alert crew facility.

(iii) When blocking an emergency
exit door of any public place (installa-
tion theater, club, dining hall, hos-
pital, and other facility).

(iv) In a ‘“‘tow-away’’ zone that is so
marked with proper signs.

(2) The POV interferes with—

(i) Street cleaning or snow removal
operations and attempts to contact the
owner have been unsuccessful.

(ii) Emergency operations during a
natural disaster or fire or must be re-
moved from the disaster area during
cleanup operations.

(3) The POV has been used in a crime
or contains evidence of criminal activ-
ity.

(4) The owner or person in charge has
been apprehended and is unable or un-
willing to arrange for custody or re-
moval.

(5) The POV is mechanically defec-
tive and is a menace to others using
the public roadways.

(6) The POV is disabled by a traffic
incident and the operator is either un-
available or physically incapable of
having the vehicle towed to a place of
safety for storage or safekeeping.

(7) Law enforcement personnel rea-
sonably believe the vehicle is aban-
doned.

§634.50 Towing and storage.

(a) Impounded POVs may be towed
and stored by either the Services and
DLA or a contracted wrecker service
depending on availability of towing
services and the local commander’s
preference.

(b) The installation commander will
designate an enclosed area on the in-
stallation that can be secured by lock
and key for an impound lot to be used
by the military or civilian wrecker
service. An approved impoundment
area belonging to the contracted
wrecker service may also be used pro-
vided the area assures adequate ac-
countability and security of towed ve-
hicles. One set of keys to the enclosed
area will be maintained by the instal-
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lation law enforcement officer or des-
ignated individual.

(c) Temporary impoundment and
towing of POVs for violations of the in-
stallation traffic code or involvement
in criminal activities will be accom-
plished under the direct supervision of
law enforcement personnel.

§634.51 Procedures for impoundment.

(a) Unattended POVs. (1) DD Form
2504 (Abandoned Vehicle Notice) will be
conspicuously placed on POVs consid-
ered unattended. This action will be
documented by an entry in the instal-
lation law enforcement desk journal or
blotter.

(2) The owner will be allowed 3 days
from the date the POV is tagged to re-
move the vehicle before impoundment
action is initiated. If the vehicle has
not been removed after 3 days, it will
be removed by the installation towing
service or the contracted wrecker serv-
ice. If a contracted wrecker service is
used, a DD Form 2505 (Abandoned Vehi-
cle Removal Authorization) will be
completed and issued to the contractor
by the installation law enforcement of-
fice.

(3) After the vehicle has been re-
moved, the installation law enforce-
ment officer or the contractor will
complete DD Form 2506 (Vehicle Im-
poundment Report) as a record of the
actions taken.

(i) An inventory listing personal
property will be done to protect the
owner, law enforcement personnel, the
contractor, and the commander.

(ii) The contents of a closed con-
tainer such as a suitcase inside the ve-
hicle need not be inventoried. Such ar-
ticles should be opened only if nec-
essary to identify the owner of the ve-
hicle or if the container might contain
explosives or otherwise present a dan-
ger to the public. Merely listing the
container and sealing it with security
tape will suffice.

(iii) Personal property must be
placed in a secure area for safekeeping.

(4) DD Form 2507 (Notice of Vehicle
Impoundment) will be forwarded by
certified mail to the address of the last
known owner of the vehicle to advise
the owner of the impoundment action,
and request information concerning
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the owner’s intentions pertaining to
the disposition of the vehicle.

(b) Stolen POVs or vehicles involved in
criminal activity. (1) When the POV is to
be held for evidentiary purposes, the
vehicle should remain in the custody of
the applicable Service or DLA until
law enforcement purposes are served.

(2) Recovered stolen POVs will be re-
leased to the registered owner, unless
held for evidentiary purposes, or to the
law enforcement agency reporting the
vehicle stolen, as appropriate.

(3) A POV held on request of other
authorities will be retained in the cus-
tody of the applicable Service or DLA
until the vehicle can be released to
such authorities.

§634.52 Search incident to impound-
ment based on criminal activity.

Search of a POV in conjunction with
impoundment based on criminal activ-
ity will likely occur in one of the fol-
lowing general situations:

(a) The owner or operator is not
present. This situation could arise dur-
ing traffic and crime-related impound-
ments and abandoned vehicle seizures.
A property search related to an inves-
tigation of criminal activity should not
be conducted without search authority
unless the item to be seized is in plain
view or is readily discernible on the
outside as evidence of criminal activ-
ity. When in doubt, proper search au-
thority should be obtained before
searching.

(b) The owner or operator is present.
This situation can occur during either
a traffic or criminal incident, or if the
operator is apprehended for a crime or
serious traffic violation and sufficient
probable cause exists to seize the vehi-
cle. This situation could also arise dur-
ing cases of intoxicated driving or traf-
fic accidents in which the operator is
present but incapacitated or otherwise
unable to make adequate arrangements
to safeguard the vehicle. If danger ex-
ists to the police or public or if there is
risk of loss or destruction of evidence,
an investigative type search of the ve-
hicle may be conducted without search
authority. (Air Force, see AFP 125-2).
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§634.53 Disposition of vehicles after
impoundment.

(a) If a POV is impounded for evi-
dentiary purposes, the vehicle can be
held for as long as the evidentiary or
law enforcement purpose exists. The
vehicle must then be returned to the
owner without delay unless directed
otherwise by competent authority.

(b) If the vehicle is unclaimed after
120 days from the date notification was
mailed to the last known owner or the
owner released the vehicle by properly
completing DD Form 2505, the vehicle
will be disposed of by one of the fol-
lowing procedures:

(1) Release to the lienholder,
known.

(2) Processed as abandoned property
in accordance with DOD 4160.21-M.

(i) Property may not be disposed of
until diligent effort has been made to
find the owner; or the heirs, next of
kin, or legal representative of the
owner.

(ii) The diligent effort to find one of
those mentioned in paragraph (a) of
this section shall begin not later than
7 days after the date on which the
property comes into custody or control
of the law enforcement agency.

(iii) The period for which this effort
is continued may not exceed 45 days.

(iv) If the owner or those mentioned
in §634.52 are determined, but not
found, the property may not be dis-
posed of until the expiration of 45 days
after the date when notice, giving the
time and place of the intended sale or
other disposition, has been sent by cer-
tified or registered mail to that person
at his last known address.

(v) When diligent effort to determine
those mentioned in paragraph (b)(2)(iv)
of this section is unsuccessful, the
property may be disposed of without
delay, except that if it has a fair mar-
ket value of more than $500, the law en-
forcement official may not dispose of
the property until 45 days after the
date it is received at the storage point.

(c) All contracts for the disposal of
abandoned vehicles must comply with
10 U.S.C. 2575.

if
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Subpart G—List of State Driver’s
License Agencies

§634.54 List of State Driver’s License
Agencies.

Notification of State driver’s license
agencies. The installation commander
will notify the State driver’s license
agency of those personnel whose instal-
lation driving privileges are revoked
for 1 year or more, following final adju-
dication of the intoxicated driving of-
fense or for refusing to submit to a
lawful blood-alcohol content test in ac-
cordance with §634.8. This notification
will include the basis for the suspen-
sion and the blood alcohol level. The
notification will be sent to the State in
which the driver’s license was issued.
State driver’s license agencies are list-
ed as follows:

Alabama: Motor Vehicle Division, 2721
Gunter Park Drive, Montgomery, AL
36101, (205) 271-3250.

Alaska: Motor Vehicle Division, P.O.
Box 100960, Anchorage, AK 99510, (907)
269-5572.

Arizona: Motor Vehicle Division, 1801
West Jefferson Street, Phoenix, AZ
85007, (602) 255-7295.

Arkansas: Motor Vehicle Division, Joel
& Ledbetter Bldg., 7th and Wolfe
Streets, Little Rock, AR 72203, (501)
371-1886.

California: Department of Motor Vehi-
cles, P.O. Box 932340, Sacramento, CA
94232, (916) 445-0898.

Colorado: Motor Vehicle Division, 140
West Sixth Avenue, Denver, CO 80204,
(303) 866-3158.

Connecticut: Department of Motor Ve-
hicles, 60 State Street, Wethersfield,
CT 06109, (203) 566-5904.

Delaware: Motor Vehicle Director,
State Highway Administration Bldg.,
P.O. Box 698, Dover, DE 19903, (302)
736-4421.

District of Columbia: Department of
Transportation, Bureau of Motor Ve-
hicles, 301 C Street, NW., Wash-
ington, DC 20001, (202) 727-5409.

Florida: Division of Motor Vehicles,
Neil Kirkman Building, Tallahassee,
FL 32301, (904) 488-6921.

Georgia: Motor Vehicle Division, Trin-
ity-Washington Bldg., Room 114, At-
lanta, GA 30334, (404) 656-4149.
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Hawaii: Division of Motor Vehicle and
Licensing, 1455 S. Benetania Street,
Honolulu, HI 96814, (808) 943-3221.

Idaho: Transportation Department,
3311 State Street, P.O. Box 34, Boise,
ID 83731, (208) 334-3650.

Illinois: Secretary of State, Centennial
Building, Springfield, IL 62756, (217)
782-4815.

Indiana: Bureau of Motor Vehicles,
State Office Building, Room 901, Indi-
anapolis, IN 46204, (317) 232-2701.

Iowa: Department of Transportation
Office of Operating Authority, Lucas
Office Bldg., Des Moines, IA 50319,
(515) 281-5664.

Kansas: Department of Revenue, Divi-
sion of Vehicles, Interstate Registra-
tion Bureau, State Office Bldg., To-
peka, KS 66612, (913) 296-3681.

Kentucky: Department of Transpor-
tation, New State Office Building,
Frankfort, KY 40622, (502) 564-4540.

Louisiana: Motor Vehicle Adminis-
trator, S. Foster Drive, Baton Rouge,
LA 70800, (504) 925-6304.

Maine: Department of State, Motor Ve-
hicle Division, Augusta, ME 04333,
(207) 289-5440.

Maryland: Motor Vehicle Administra-
tion, 6601 Ritchie Highway, NE., Glen
Burnie, MD 21062, (301) 768-7000.

Massachusetts: Registry of Motor Vehi-
cle, 100 Nashua Street, Boston, MA
02114, (617) 727-3780.

Michigan: Department of State, Divi-
sion of Driver Licenses and Vehicle
Records, Lansing, MI 48918, (517) 322—
1486.

Minnesota: Department of Public Safe-
ty, 108 Transportation Building, St.
Paul, MN 55155, (612) 296-2138.

Mississippi: Office of State Tax Com-
mission, Woolfolk Building, Jackson,
MS 39205, (601) 982-1248.

Missouri: Department of Revenue,
Motor Vehicles Bureau, Harry S.
Truman Bldg., 301 W. High Street,
Jefferson City, MO 65105, (314) 751-
3234.

Montana: Highway Commission, Box
4639, Helena, MT 59604, (406) 449-2476.

Nebraska: Department of Motor Vehi-
cles, P.O. Box 94789, Lincoln, NE
68509, (402) 471-3891.

Nevada: Department of Motor Vehicles,
Carson City, NV 89711, (702) 885-5370.
New Hampshire: Department of Safety,

Division of Motor Vehicles, James H.



Pt. 635

Haynes Bldg., Concord, NH 03305, (603)
271-2764.

New Jersey: Motor Vehicle Division, 25
S. Montgomery Street, Trenton, NJ
08666, (609) 292-2368.

New Mexico: Motor Transportation Di-
vision, Joseph M. Montoya Building,
Santa Fe, NM 87503, (505) 827-0392.

New York: Division of Motor Vehicles,
Empire State Plaza, Albany, NY
12228, (518) 474-2121.

North Carolina: Division of Motor Vehi-
cles, Motor Vehicles Bldg., Raleigh,
NC 27697, (919) 733-2403.

North Dakota: Motor Vehicle Depart-
ment, Capitol Grounds, Bismarck,
ND 58505, (701) 224-2619.

Ohio: Bureau of Motor Vehicles, P.O.
Box 16520, Columbus, OH 43216, (614)
466-4095.

Oklahoma: Oklahoma Tax Commission,
Motor Vehicle Division, 2501 Lincoln
Boulevard, Oklahoma City, OK 73194,
(405) 521-3036

Oregon: Motor Vehicles Division, 1905
Lana Avenue, NE., Salem, OR 97314,
(503) 378-6903.

Pennsylvania: Department of Transpor-
tation, Bureau of Motor Vehicles,
Transportation and Safety Bldg.,
Harrisburg, PA 17122, (717) 787-3130.

Rhode Island: Department of Motor Ve-
hicles, State Office Building, Provi-
dence, RI 02903, (401) 277-6900.

South Carolina: Motor Vehicle Division,
P.O. Drawer 1498, Columbia, SC 29216,
(803) 758-5821.

South Dakota: Division of Motor Vehi-
cles, 118 W. Capitol, Pierre, SD 57501,
(605) 773-3501.

Tennessee: Department of Revenue,
Motor Vehicle Division, 500
Deaderick Street, Nashville, TN

37242, (615) 741-1786.

Texas: Department of Highways and
Public Transportation, Motor Vehi-
cle Division, 40th and Jackson Ave-
nue, Austin, TX 78779, (512) 475-7686.

Utah: Motor Vehicle Division State
Fairgrounds, 1095 Motor Avenue, Salt
Lake City, UT 84116, (801) 533-5311.

Vermont: Department of Motor Vehi-
cles, State Street, Montpelier, VT
05603, (802) 828-2014.

Virginia: Department of Motor Vehi-
cles, 2300 W. Broad Street, Richmond,
VA 23220, (804) 257-1855.
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Washington: Department of Licensing,
Highways-Licenses Building, Olym-
pia, WA 98504, (206) 753-6975.

West Virginia: Department of Motor Ve-
hicles, 1800 Washington Street, East,
Charleston, WV 25317, (304) 348-2719.

Wisconsin: Department of Transpor-
tation Reciprocity and Permits, P.O.
Box 7908, Madison, WI 53707, (608) 266—
2585.

Wyoming: Department of Revenue, Pol-
icy Division, 122 W. 25th Street,
Cheyenne, WY 82002, (307) 777-5273.

Guam: Deputy Director, Revenue and
Taxation, Government of Guam,
Agana, Guam 96910, (no phone num-
ber available).

Puerto Rico: Department of Transpor-
tation and Public Works, Bureau of
Motor Vehicles, P.O. Box 41243,
Minillas Station, Santurce, Puerto
Rico 00940, (809) 722-2823.
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Subpart A—Records
Administration

General.

Procedures.

Notification.

Statistical reporting requirements.

§635.1 General.

(a) Military police records and files
created under provisions of this part
will be maintained and disposed of in
accordance with instructions and
standards prescribed by Army Regula-
tion (AR) 25-400-2, AR 25-55, AR 340-21,
and other applicable HQDA directives.

(b) Each Provost Marshal/Director of
Emergency Services will appoint in
writing two staff members, one pri-
mary and one alternate, to account for
and safeguard all records containing
personal information protected by law.
Action will be taken to ensure that
protected personal information is used
and stored only where facilities and
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conditions will preclude unauthorized
or unintentional disclosure.

(c) Personally identifying informa-
tion includes, for example, information
that is intimate or private to an indi-
vidual, as distinguished from that
which concerns a person’s official func-
tion or public life. Specific examples
include the social security number
(SSN), medical history, home address,
and home telephone number.

(d) Access to areas in which military
police records are prepared, processed
and stored will be restricted to those
personnel whose duties require their
presence or to other personnel on offi-
cial business. Military police records
containing personal information will
be stored in a locked room or locked
filing cabinet when not under the per-
sonal control of authorized personnel.
Alternate storage systems providing
equal or greater protection may be
used in accordance with AR 25-55.

(e) Only personnel on official busi-
ness can have access to areas in which
computers are used to store, process or
retrieve military police records. When
processing military police information,
computer video display monitors will
be positioned so that protected infor-
mation cannot be viewed by unauthor-
ized persons. Computer output from
automated military police systems will
be controlled as specified in paragraph
(d) of this section.

(f) Output from any locally prepared
data or automated systems containing
personal information subject to the
Privacy Act will be controlled per AR
340-21. All locally created, Army Com-
mands (ACOM), Army Service Compo-
nent Commands (ASCC) or Direct Re-
porting Units (DRU) unique automated
systems of records containing law en-
forcement information must be re-
ported to and approved by HQDA, Of-
fice of the Provost Marshal General
prior to use. The request must clearly
document why the COPS MPRS system
cannot meet the requirements or objec-
tives of the organization. After review
and approval by HQDA, the installa-
tion, ACOM, ASCC and DRU will com-
plete and process the systems notice
for publication in the FEDERAL REG-
ISTER per AR 340-21 and the Privacy
Act.
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(g) Provost Marshals/Directors of
Emergency Services using automated
systems will appoint, in writing, an In-
formation Assurance Security Officer
(IASO) who will ensure implementa-
tion of automation security require-
ments within the organization. Pass-
words used to control systems access
will be generated, issued, and con-
trolled by the IASO.

(h) Supervisors at all levels will en-
sure that personnel whose duties in-
volve preparation, processing, filing,
and release of military police records
are knowledgeable of and comply with
policies and procedures contained in
this part, AR 25-55, AR 340-21, and
other applicable HQDA directives. Par-
ticular attention will be directed to
provisions on the release of informa-
tion and protection of privacy.

(i) Military police records identifying
juveniles as offenders will be clearly
marked as juvenile records and will be
kept secure from unauthorized access
by individuals. Juvenile records may be
stored with adult records but clearly
designated as juvenile records even
after the individual becomes of legal
age. In distributing information on ju-
veniles, Provost Marshals/Directors of
Emergency Services will ensure that
only individuals with a clear reason to
know the identity of a juvenile are pro-
vided the identifying information on
the juvenile. For example, a commu-
nity commander is authorized to re-
ceive pertinent information on juve-
niles. When a MPR identifying juvenile
offenders must be provided to multiple
commanders or supervisors, the Pro-
vost Marshal/Director of Emergency
Services must sanitize each report to
withhold juvenile information not per-
taining to that commander’s area of re-
sponsibility.

(j) Military police records in the cus-
tody of USACRC will be processed,
stored and maintained in accordance
with policy established by the Direc-
tor, USACRC.

§635.2 Safeguarding official informa-
tion.

(a) Military police records are un-
classified except when they contain na-
tional security information as defined
in AR 380-5.
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(b) When military police records con-
taining personal information trans-
mitted outside the installation law en-
forcement community to other depart-
ments and agencies within DOD, such
records will be marked ‘“‘For Official
Use Only.” Records marked ‘‘For Offi-
cial Use Only”’ will be transmitted as
prescribed by AR 25-55. Use of an ex-
panded marking is required for certain
records transmitted outside DOD per
AR 25-55.

(c) Military police records may also
be released to Federal, state, local or
foreign law enforcement agencies as
prescribed by AR 340-21. Expanded
markings will be applied to these
records.

§635.3 Special requirements of the

Privacy Act of 1974.

(a) Certain personal information is
protected under the Privacy Act and
AR 340-21.

(b) Individuals requested to furnish
personal information must be advised
of the purpose for which the informa-
tion is collected and the disclosures by
which it is routinely used.

(c) Army law enforcement personnel
performing official duties often require
an individual’s SSN for identification
purposes. Personal information may be
obtained from identification docu-
ments without violating an individ-
ual’s privacy and without providing a
Privacy Act Statement. This personal
information can be used to complete
military police reports and records.
The following procedures may be used
to obtain SSNs:

(1) Active Army, U.S. Army Reserve
(USAR), Army National Guard (ARNG)
and retired military personnel are re-
quired to produce their Common Ac-
cess Card, DD Form 2 (Act), DD Form
2 (Res), or DD Form 2 (Ret) (U.S.
Armed Forces of the United States
General Convention Identification
Card), or other government issued iden-
tification, as appropriate.

(2) Family members of sponsors may
be requested to produce their DD Form
1173 (Uniformed Services Identification
and Privilege Card). Information con-
tained thereon (for example, the spon-
sor’s SSN) may be used to verify and
complete applicable sections of MPRs
and related forms.
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(3) DOD civilian personnel may be re-
quested to produce their appropriate
service identification. DA Form 1602
(Civilian Identification) may be re-
quested from DA civilian employees. If
unable to produce such identification,
DOD civilians may be requested to pro-
vide other verifying documentation.

(4) Non-DOD civilians, including fam-
ily members and those whose status is
unknown, will be advised of the provi-
sions of the Privacy Act Statement
when requested to disclose their SSN.

(d) Requests for new systems of mili-
tary police records, changes to existing
systems, and continuation systems,
not addressed in existing public notices
will be processed as prescribed in AR
340-21, after approval is granted by
HQDA, OPMG (DAPM-MPD-LE).

§635.4 Administration of expelled or
barred persons file.

(a) When action is completed by an
installation commander to bar an indi-
vidual from the installation under 18
U.S.C. 1382 the installation Provost
Marshal/Director of Emergency Serv-
ices will be provided—

(1) A copy of the letter or order bar-
ring the individual.

(2) Reasons for the bar.

(3) Effective date of the bar and pe-
riod covered.

(b) The Provost Marshal/Director of
Emergency Services will maintain a
list of barred or expelled persons. When
the bar or expulsion action is predi-
cated on information contained in
military police investigative records,
the bar or expulsion document will ref-
erence the appropriate military police
record or MPR. When a MPR results in
the issuance of a bar letter the Provost
Marshal/Director of Emergency Serv-
ices will forward a copy of the bar let-
ter to Director, USACRC to be filed
with the original MPR. The record of
the bar will also be entered into COPS,
in the Military Police Reporting Sys-
tem module, under Barrings.

§635.5 Police Intelligence/Criminal In-
formation.

(a) The purpose of gathering police
intelligence is to identify individuals
or groups of individuals in an effort to
anticipate, prevent, or monitor pos-
sible criminal activity. If police intel-
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ligence is developed to the point where
it factually establishes a criminal of-
fense, an investigation by the military
police, U.S. Army Criminal Investiga-
tion Command (USACIDC) or other in-
vestigative agency will be initiated.
The crimes in §§635.5b(2) and (3) will be
reported to the nearest Army counter-
intelligence office as required by AR
381-12.

(b) Information on persons and orga-
nizations not affiliated with DOD may
not normally be acquired, reported,
processed or stored. Situations justi-
fying acquisition of this information
include, but are not limited to—

(1) Theft, destruction, or sabotage of
weapons, ammunition, equipment fa-
cilities, or records belonging to DOD
units or installations.

(2) Possible compromise of classified
defense information by unauthorized
disclosure or espionage.

(3) Subversion of loyalty, discipline,
or morale of DA military or civilian
personnel by actively encouraging vio-
lation of laws, disobedience of lawful
orders and regulations, or disruption of
military activities.

(4) Protection of Army installations
and activities from potential threat.

(5) Information received from the
FBI, state, local, or international law
enforcement agencies which directly
pertain to the law enforcement mission
and activity of the installation Provost
Marshal Office/Directorate of Emer-
gency Services, ACOM, ASCC or DRU
Provost Marshal Office Directorate of
Emergency Services, or that has a
clearly identifiable military purpose
and connection. A determination that
specific information may not be col-
lected, retained or disseminated by in-
telligence activities does not indicate
that the information is automatically
eligible for collection, retention, or
dissemination under the provisions of
this part. The policies in this section
are not intended and will not be used
to circumvent any federal law that re-
stricts gathering, retaining or dissemi-
nation of information on private indi-
viduals or organizations.

(c) Retention and disposition of infor-
mation on non-DOD affiliated individ-
uals and organizations are subject to
the provisions of AR 380-13 and AR 25—
400-2.
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(d) Police intelligence such as
TALON events will be captured by uti-
lizing the TALON report format. These
reports will be identified as ‘‘Pre-
TALON” reports. The Provost Marshal
Office/Directorate of Emergency Serv-
ices will forward these reports to the
counterintelligence activity which sup-
ports their installation/area. The coun-
terintelligence activity will determine
if the suspicious incident/activity
should be entered into the DoD TALON
reporting system. The counterintel-
ligence activity will inform the sub-
mitting Army law enforcement agency
as to whether or not the ‘‘Pre-Talon”
report was submitted into the DoD
TALON reporting system.

(e) In addition to Pre-TALON report-
ing, Installation Law Enforcement
Agencies/Activities will also comply
with their Combatant Command’s poli-
cies regarding the reporting of sus-
picious activities or events which meet
established criteria.

(f) If a written extract from local po-
lice intelligence files is provided to an
authorized investigative agency, the
following will be included on the trans-
mittal documents: “THIS DOCUMENT
IS PROVIDED FOR INFORMATION
AND USE. COPIES OF THIS DOCU-
MENT, ENCLOSURES THERETO, AND
INFORMATION THEREFROM, WILL
NOT BE FURTHER RELEASED WITH-
OUT THE PRIOR APPROVAL OF THE
INSTALLATION PROVOST MAR-
SHAL/DIRECTOR OF EMERGENCY
SERVICES.”

(g) Local police intelligence files may
be exempt from certain disclosure re-
quirements by AR 25-55 and the Free-
dom of Information Act (FOIA).

§635.6 Name checks.

(a) Information contained in military
police records may be released under
the provisions of AR 340-21 to author-
ized personnel for valid background
check purposes. Examples include child
care/youth program providers, access
control, unique or special duty assign-
ments, and security clearance proce-
dures. Any information released must
be restricted to that necessary and rel-
evant to the requester’s official pur-
pose. Provost Marshals/Directors of
Emergency Services will establish
written procedures to ensure that re-
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lease is accomplished in accordance
with AR 340-21.

(b) Checks will be accomplished by a
review of the COPS MPRS. Information
will be disseminated according to sub-
part B of this part.

(c) In response to a request for local
files or name checks, Provost Marshals/
Directors of Emergency Services will
release only founded offenses with final
disposition. Offenses determined to be
unfounded will not be released. These
limitations do not apply to requests
submitted by law enforcement agencies
for law enforcement purposes, and
counterintelligence investigative agen-
cies for counterintelligence purposes.

(d) COPS MPRS is a database, which
will contain all military police reports
filed worldwide. Authorized users of
COPS MPRS can conduct name checks
for criminal justice purposes. To con-
duct a name check, users must have ei-
ther the social security number/foreign
national number, or the first and last
name of the individual. If a search is
done by name only, COPS MPRS will
return a list of all matches to the data
entered. Select the appropriate name
from the list.

(e) A successful query of COPS MPRS
would return the following informa-
tion:

(1) Military Police Report Number;

(2) Report Date;

(3) Social Security Number;

(4) Last Name;

(5) First Name;

(6) Protected Identity (Y/N);

(7) A link to view the military police
report; and

(8) Whether the individual is a sub-
ject, victim, or a person related to the
report disposition.

(f) Name checks will include the cri-
teria established in COPS MPRS and
the USACRC. All of the policies and
procedures for such checks will con-
form to the provisions of this part. Any
exceptions to this policy must be co-
ordinated with HQDA, Office of the
Provost Marshal General before any
name checks are conducted. The fol-
lowing are examples of appropriate
uses of the name check feature of
COPS MPRS:

(1) Individuals named as the subjects
of serious incident reports.
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(2) Individuals named as subjects of
investigations who must be reported to
the USACRC.

(3) Employment as child care/youth
program providers.

(4) Local checks of the COPS MPRS
as part of placing an individual in the
COPS MPRS system.

(5) Name checks for individuals em-
ployed in law enforcement positions.

(g) Provost Marshals/Directors of
Emergency Services will ensure that
an audit trail is established and main-
tained for all information released
from military police records.

(h) Procedures for conduct of name
checks with the USACRC are addressed
in AR 195-2. The following information
is required for USACRC name checks
(when only the name is available,
USACRC should be contacted tele-
phonically for assistance):

(1) Full name, date of birth, SSN, and
former service number of the indi-
vidual concerned.

(2) The specific statute, directive, or
regulation on which the request is
based, when requested for other than
criminal investigative purposes.

(i) Third party checks (first party
asks second party to obtain informa-
tion from third party on behalf of first
party) will not be conducted.

§635.7 Registration of sex offenders.

Soldiers who are convicted by court-
martial for certain sexual offenses
must comply with all applicable state
registration requirements in effect in
the state in which they reside. See AR
190-47, Chapter 14 and AR 27-10, Chap-
ter 24. This is a statutory requirement
based on the Jacob Wetterling Act, and
implemented by DOD Instruction
1325.7, and AR 27-10. Provost Marshals/
Directors of Emergency Services
should coordinate with their local Staff
Judge Advocate to determine if an in-
dividual must register. The registra-
tion process will be completed utilizing
the state registration form, which is
available through state and local law
enforcement agencies. A copy of the
completed registration form will be
maintained in the installation Provost
Marshal Office/Directorate of Emer-
gency Services. Additionally, a Mili-
tary Police Report (DA Form 3975) will
be completed as an information entry

59

§635.8

into COPS. Installation Provost Mar-
shals/Directors of Emergency Services
will provide written notice to state and
local law enforcement agencies of the
arrival of an offender to the local area
so the registration process can be com-
pleted.

Subpart B—Release of Information

§635.8 General.

(a) The policy of HQDA is to conduct
activities in an open manner and pro-
vide the public accurate and timely in-
formation. Accordingly, law enforce-
ment information will be released to
the degree permitted by law and Army
regulations.

(b) Any release of military police
records or information compiled for
law enforcement purposes, whether to
persons within or outside the Army,
must be in accordance with the FOIA
and Privacy Act.

(c) Requests by individuals for access
to military police records about them-
selves will be processed in compliance
with AR 25-55 and AR 340-21.

(d) Military police records in the
temporary possession of another orga-
nization remain the property of the
originating law enforcement agency.
The following procedures apply to any
organization authorized temporary use
of military police records:

(1) Any request from an individual
seeking access to military police
records will be immediately referred to
the originating law enforcement agen-
cy for processing.

(2) When the temporary purpose of
the using organization has been satis-
fied, the military police records will be
destroyed or returned to the origi-
nating law enforcement agency.

(3) A using organization may main-
tain information from military police
records in their system of records, if
approval is obtained from the origi-
nating law enforcement agency. This
information may include reference to a
military police record (for example,
MPR number or date of offense), a sum-
mary of information contained in the
record, or the entire military police
record. When a user includes a military
police record in its system of records,
the originating law enforcement agen-
cy may delete portions from that
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record to protect special investigative
techniques, maintain confidentiality,
preclude compromise of an investiga-
tion, and protect other law enforce-
ment interests.

§635.9 Guidelines for disclosure with-
in DOD.

(a) Criminal record information con-
tained in military police documents
will not be disseminated unless there is
a clearly demonstrated official need to
know. A demonstrated official need to
know exists when the record is nec-
essary to accomplish a function that is
within the responsibility of the re-
questing activity or individual, is pre-
scribed by statute, DOD directive, reg-
ulation, or instruction, or by Army
regulation.

(1) Criminal record information may
be disclosed to commanders or staff
agencies to assist in executing crimi-
nal justice functions. Only that infor-
mation reasonably required will be re-
leased. Such disclosure must clearly
relate to a law enforcement function.

(2) Criminal record information re-
lated to subjects of criminal justice
disposition will be released when re-
quired for security clearance proce-
dures.

(3) Criminal record information may
be released to an activity when mat-
ters of national security are involved.

(4) When an individual informs an ac-
tivity of criminal record information
pertaining to them, the receiving ac-
tivity may seek verification of this in-
formation through the responsible law
enforcement agency or may forward
the request to that organization. The
individual must be advised by the re-
ceiving agency of the action being pur-
sued. Law enforcement agencies will
respond to such requests in the same
manner as FOIA and Privacy Act cases.

(b) Nothing in this part will be con-
strued to limit the dissemination of in-
formation between military police, the
USACIDC, and other law enforcement
agencies within the Army and DOD.

§635.10 Release of information.

(a) Release of information from Army
records to agencies outside DOD will be
governed by AR 25-55, AR 340-21, AR
600-37, and this part. Procedures for re-
lease of certain other records and infor-
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mation are contained in AR 20-1, AR
27-20, AR 27-40, AR 40-66, AR 195-2, AR
360-1, and AR 600-85. Installation drug
and alcohol offices may be provided an
extract of DA Form 3997 (Military Po-
lice Desk Blotter) for offenses involv-
ing the use of alcohol or drugs (for ex-
ample, drunk driving, drunk and dis-
orderly conduct, or positive urinalysis)
or illegal use of drugs.

(b) Installation Provost Marshals/Di-
rectors of Emergency Services are the
release authorities for military police
records under their control. They may
release criminal record information to
other activities as prescribed in AR 25—
55 and AR 340-21, and this part.

(c) Authority to deny access to crimi-
nal records information rests with the
initial denial authority (IDA) for the
FOIA and the access and amendment
refusal authority (AARA) for Privacy
Acts cases, as addressed in AR 25-55
and AR 340-21.

§635.11 Release of information under
the Freedom of Information Act
(FOIA).

(a) The release and denial authorities
for all FOIA cases concerning military
police records include Provost Mar-
shals/Directors of Emergency Services
and the Commander, USACIDC. Au-
thority to act on behalf of the Com-
mander, USACIDC is delegated to the
Director, USACRC.

(b) FOIA requests from members of
the press will be coordinated with the
installation public affairs officer prior
to release of records under the control
of the installation Provost Marshal/Di-
rector of Emergency Services. When
the record is on file at the USACRC the
request must be forwarded to the Di-
rector, USACRC.

(c) Requests will be processed as pre-
scribed in AR 25-55 and as follows:

(1) The Provost Marshal/Director of
Emergency Services will review re-
quested reports to determine if any
portion is exempt from release. Any
discretionary decision to disclose infor-
mation under the FOIA should be made
only after full and deliberate consider-
ation of the institutional, commercial,
and personal privacy interests that
could be implicated by disclosure of
the information.
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(2) Statutory and policy questions
will be coordinated with the local staff
judge advocate.

(3) Coordination will be completed
with the local USACIDC activity to en-
sure that the release will not interfere
with a criminal investigation in
progress or affect final disposition of
an investigation.

(4) If it is determined that a portion
of the report, or the report in its en-
tirety will not be released, the request
to include a copy of the MPR or other
military police records will be for-
warded to the Director, USACRC,
ATTN: CICR-FP, 6010 6th Street, Fort
Belvoir, VA 22060-5585. The requester
will be informed that their request has
been sent to the Director, USACRC,
and provided the mailing address for
the USACRC. When forwarding FOIA
requests, the outside of the envelope
will be clearly marked ‘“FOIA RE-
QUEST.”

(5) A partial release of information
by a Provost Marshal/Director of Emer-
gency Services is permissible when par-
tial information is acceptable to the
requester. (An example would be the
deletion of a third party’s social secu-
rity number, home address, and tele-
phone number, as permitted by law). If
the requester agrees to the omission of
exempt information, such cases do not
constitute a denial. If the requester in-
sists on the entire report, a copy of the
report and the request for release will
be forwarded to the Director, USACRC.
There is no requirement to coordinate
such referrals at the installation level.
The request will simply be forwarded
to the Director, USACRC for action.

(6) Requests for military police
records that have been forwarded to
USACRC and are no longer on file at
the installation Provost Marshal Of-
fice/Directorate of Emergency Services
will be forwarded to the Director,
USACRC for processing.

(7 Requests concerning USACIDC re-
ports of investigation or USACIDC files
will be referred to the Director,
USACRC. In each instance, the re-
quester will be informed of the referral
and provided the Director, USACRC ad-
dress.

(8) Requests concerning records that
are under the supervision of an Army
activity, or other DOD agency, will be
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referred to the appropriate agency for
response.

§635.12 Release of information under
the Privacy Act of 1974.

(a) Military police records may be re-
leased according to provisions of the
Privacy Act of 1974, as implemented by
AR 340-21 and this part.

(b) The release and denial authorities
for all Privacy Act cases concerning
military police records are provided in
§635.10 of this part.

(c) Privacy Act requests for access to
a record, when the requester is the sub-
ject of that record, will be processed as
prescribed in AR 340-21.

§635.13 Amendment of records.

(a) Policy. An amendment of records
is appropriate when such records are
established as being inaccurate, irrele-
vant, untimely, or incomplete. Amend-
ment procedures are not intended to
permit challenging an event that actu-
ally occurred. For example, a request
to remove an individual’s name as the
subject of an MPR would be proper pro-
viding credible evidence was presented
to substantiate that a criminal offense
was not committed or did not occur as
reported. Expungement of a subject’s
name from a record because the com-
mander took no action or the pros-
ecutor elected not to prosecute nor-
mally will not be approved. In compli-
ance with DOD policy, an individual
will still remain entered in the Defense
Clearance Investigations Index (DCII)
to track all reports of investigation.

(b) Procedures. (1) Installation Pro-
vost Marshals/Directors of Emergency
Services will review amendment re-
quests. Upon receipt of a request for an
amendment of a military police record
that is five or less years old, the instal-
lation Provost Marshal/Director of
Emergency Services will gather all rel-
evant available records at their loca-
tion. The installation Provost Marshal/
Director of Emergency Services will re-
view the request and either approve the
request or forward it to the Director,
USACRC with recommendation and ra-
tionale for denial. In accordance with
AR 340-21, paragraph 1-71, the Com-
manding General, USACIDC is the sole
access and amendment authority for
criminal investigation reports and
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military police reports. Access and
amendment refusal authority is not
delegable. If the decision is made to
amend an MPR, a supplemental DA
Form 3975 will be prepared. The supple-
mental DA Form 3975 will change infor-
mation on the original DA Form 3975
and will be mailed to the Director,
USACRC with the amendment request
from the requestor as an enclosure.
The Director, USACRC will file the
supplemental DA Form 3975 with the
original MPR and notify the requestor
of the amendment of the MPR.

(2) Requests to amend military police
documents that are older than five
years will be coordinated through the
Director, USACRC. The installation
Provost Marshal/Director of Emer-
gency Services will provide the Direc-
tor, USACRC a copy of an individual’s
request to amend a military police
record on file at the USACRC. If the
Director, USACRC receives an amend-
ment request, the correspondence with
any documentation on file at the
USACRC will be sent to the originating
Provost Marshal Office/Directorate of
Emergency Services. The installation
Provost Marshal/Director of Emer-
gency Services will review the request
and either approve the request or for-
ward it to the Director, USACRC for
denial. A copy of the Provost Marshal/
Director of Emergency Services’ deci-
sion must be sent to the Director,
USACRC to be filed in the USACRC
record. If an amendment request is
granted, copies of the supplemental DA
Form 3975 will be provided to each or-
ganization, activity, or individual who
received a copy of the original DA
Form 3975.

(3) If the Provost Marshal Office/Di-
rectorate of Emergency Services no
longer exists, the request will be
staffed with the ACOM, ASCC or DRU
Provost Marshal/Director of Emer-
gency Services office that had over-
sight responsibility for the Provost
Marshal Office/Directorate of Emer-
gency Services at the time the DA
Form 3975 was originated.

§635.14 Accounting for military police
record disclosure.
(a) AR 340-21 prescribes accounting
policies and procedures concerning the
disclosure of military police records.
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(b) Provost Marshals/Directors of
Emergency Services will develop local
procedures to ensure that disclosure
data requirements by AR 340-21 are
available on request.

§635.15 Release of law enforcement in-
formation furnished by foreign gov-
ernments or international organiza-
tions.

(a) Information furnished by foreign
governments or international organiza-
tions is subject to disclosure, unless ex-
empted by AR 25-55, AR 340-21, federal
statutes or executive orders.

(b) Information may be received from
a foreign source under an express
pledge of confidentiality as described
in AR 25-55 and AR 340-21 (or under an
implied pledge of confidentiality given
prior to September 27, 1975).

(1) Foreign sources will be advised of
the provisions of the Privacy Act of
1974, the FOIA, and the general and
specific law enforcement exemptions
available, as outlined in AR 340-21 and
AR 25-55.

(2) Information received under an ex-
press promise of confidentiality will be
annotated in the MPR or other applica-
ble record.

(3) Information obtained under terms
of confidentiality must clearly aid in
furthering a criminal investigation.

(c) Denial recommendations con-
cerning information obtained under a
pledge of confidentiality, like other de-
nial recommendations, will be for-
warded by the records custodian to the
appropriate IDA or AARA per AR 25-55
or AR 340-21.

(d) Release of U.S. information (clas-
sified military information or con-
trolled unclassified information) to for-
eign governments is accomplished per
AR 380-10.

Subpart C—Offense Reporting

§635.16 General.

(a) This subpart establishes policy for
reporting founded criminal offenses by
Installation Management Command
(IMCOM), Army Materiel Command
(AMOC) and Medical Command
(MEDCOM) installation and ACOM,
ASCC and DRU Provost Marshal Of-
fices/Directorates of Emergency Serv-
ices.
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(b) This subpart prescribes reporting
procedures, which require the use of
the COPS MPRS and a systems admin-
istrator to ensure that the system is
properly functioning. Reporting re-
quirements include—

(1) Reporting individual offenders to
the USACRC, NCIC, CJIS, and the
DOD.

(2) Crime reports to the DOD. DOD col-
lects data from all the Services uti-
lizing the Defense Incident-Based Re-
porting System (DIBRS). The Army in-
puts its data into DIBRS utilizing
COPS. Any data reported to DIBRS is
only as good as the data reported into
COPS, so the need for accuracy in re-
porting incidents and utilizing proper
offense codes is great. DIBRS data
from DOD is eventually sent to the De-
partment of Justice’s National Inci-
dent-Based Reporting System (NIBRS).
The data is eventually incorporated
into the Uniform Crime Report.

(c) A Provost Marshal Office/Direc-
torate of Emergency Services initi-
ating a DA Form 3975 or other military
police investigation has reporting re-
sponsibility explained throughout this
subpart and this part in general.

(d) In the event the Provost Marshal
Office/Directorate of Emergency Serv-
ices determines that their office does
not have investigative responsibility or
authority, the MPR will be terminated
and the case cleared by exceptional
clearance. A case cleared by excep-
tional clearance is closed by the Pro-
vost Marshal/Director of Emergency
Services when no additional investiga-
tive activity will be performed or the
case is referred to another agency. If a
case is transferred to the Provost Mar-
shal/Director of Emergency Services
from another law enforcement inves-
tigation agency the Provost Marshal
Office/Directorate of Emergency Serv-
ices will have all reporting responsi-
bility using the COPS MPRS system.

§635.17 Military Police Report.

(a) General Use. DA form 3975 is a
multipurpose form used to—

(1) Record all information or com-
plaints received or observed by mili-
tary police.

(2) Serve as a record of all military
police and military police investigator
activity.
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(3) Document entries made into the
COPS MPRS system and other auto-
mated systems.

(4) Report information concerning in-
vestigations conducted by civilian law
enforcement agencies related to mat-
ters of concern to the U.S. Army.

(6) Advise commanders and super-
visors of offenses and incidents involv-
ing personnel or property associated
with their command or functional re-
sponsibility.

(6) Report information developed by
commanders investigating incidents or
conducting inspections that result in
the disclosure of evidence that a crimi-
nal offense has been committed.

(b) Special use. The DA Form 3975 will
be used to—

(1) Transmit completed DA Form 3946
(Military Police Traffic Accident Re-
port). This will include statements,
sketches, or photographs that are sent
to a commander or other authorized of-
ficial.

(2) Transmit the DD Form 1805 (U.S
District Court Violation Notice) when
required by local installation or U.S.
Magistrate Court policy. The DA Form
3975 is used to advise commanders or
supervisors that military, civilian, or
contract personnel have been cited on a
DD Form 1805.

(3) Match individual subjects with in-
dividual victims or witnesses, and
founded criminal offenses. This is a
federal statutory requirement. This is
done using the relationships tab within
COPS MPRS.

(4) Document victim/witness liaison
activity.

(c) Distribution. The DA Form 3975
will be prepared in three copies, signed
by the Provost Marshal/Director of
Emergency Services or a designated
representative, and distributed as fol-
lows—

(1) Original to USACRC. Further in-
formation, arising or developed at a
later time, will be forwarded to
USACRC using a supplemental DA
Form 3975. Reports submitted to
USACRC will include a good, legible
copy of all statements, photographs,
sketches, laboratory reports, and other
information that substantiates the of-
fense or facilitates the understanding
of the report. The USACRC control
number must be recorded on every DA
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Form 3975 sent to the USACRC. A re-
port will not be delayed for adjudica-
tion or commander’s action beyond 45
days.

(2) One copy retained in the Provost
Marshal/Director of Emergency Serv-
ices’ files.

(3) One copy forwarded through the
field grade commander to the imme-
diate commander of each subject or or-
ganization involved in an offense.

(d) Changing reports for unfounded of-
fenses. If an offense is determined to be
unfounded, after the case has been for-
warded to USACRC, the following ac-
tions will be completed:

(1) A supplemental DA Form 3975,
using the same MPR number and
USACRC control number will be sub-
mitted stating the facts of the subse-
quent investigation and that the case
is unfounded.

(2) A copy of the supplemental DA
Form 3975 will be provided to those
agencies or activities that received a
copy of the completed DA Form 3975 at
the time of submission to USACRC and
to the commander for action.

§635.18 Identifying criminal incidents
and subjects of investigation.

(a) An incident will not be reported
as a founded offense unless adequately
substantiated by police investigation.
A person or entity will be reported as
the subject of an offense on DA Form
3975 when credible information exists
that the person or entity may have
committed a criminal offense. The de-
cision to title a person is an oper-
ational rather than a legal determina-
tion. The act of titling and indexing
does not, in and of itself, connote any
degree of guilt or innocence; but rath-
er, ensures that information in a report
of investigation can be retrieved at
some future time for law enforcement
and security purposes. Judicial or ad-
verse administrative actions will not
be based solely on the listing of an in-
dividual or legal entity as a subject on
DA Form 3975.

(b) A known subject will be reported
to the USACRC when the suspected of-
fense is punishable by confinement of
six months or more. The COPS MPRS
will be used to track all other known
subjects. A subject can be a person,
corporation, or other legal entity, or
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organization about which credible in-
formation exists that would cause a
trained law enforcement officer to pre-
sume that the person, corporation,
other legal entity or organization may
have committed a criminal offense.

(c) When investigative activity iden-
tifies a subject, all facts of the case
must be considered. When a person,
corporation, or other legal entity is en-
tered in the subject block of the DA
Form 3975, their identity is recorded in
DA automated systems and the DCII.
Once entered into the DCII, the record
can only be removed in cases of mis-
taken identity or if an error was made
in applying the credible information
standard at the time of listing the enti-
ty as a subject of the report. It is em-
phasized that the credible information
error must occur at the time of listing
the entity as the subject of the MPR
rather than subsequent investigation
determining that the MPR is un-
founded. This policy is consistent with
DOD reporting requirements. The Di-
rector, USACRC enters individuals
from DA Form 3975 into the DCII.

§635.19 Offense codes.

(a) The offense code describes, as
nearly as possible, the complaint or of-
fense by using an alphanumeric code.
Appendix C of AR 190-45 lists the of-
fense codes that are authorized for use
within the Army. This list will be
amended from time to time based on
new reporting requirements mandated
by legislation or administrative proce-
dures. ACOM, ASCC, DRU commanders
and installation Provost Marshals/Di-
rectors of Emergency Services will be
notified by special letters of instruc-
tion issued in numerical order from
HQDA, Office of the Provost Marshal
General (DAPM-MPD-LE) when addi-
tions or deletions are made to the list.
The COPS MPRS module will be used
for all reporting requirements.

(b) ACOM, ASCC, DRU and installa-
tions may establish local offense codes
in category 2 (ACOM, ASCC, DRU and
installation codes) for any offense not
otherwise reportable. Locally estab-
lished offense codes will not duplicate,
or be used as a substitute for any of-
fense for which a code is contained for
other reportable incidents. Category 2
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incidents are not reported to the Direc-
tor, USACRC or the DOJ. If an offense
occurs meeting the reporting descrip-
tion contained in Appendix C of AR
19045, that offense code takes prece-
dence over the local offense code. Local
offense codes may be included, but ex-
plained, in the narrative of the report
filed with the USACRC. Use the most
descriptive offense code to report of-
fenses.

(c) Whenever local policy requires
the Provost Marshal/Director of Emer-
gency Services to list the subject’s pre-
vious offenses on DA Form 3975, entries
will reflect a summary of disposition
for each offense, if known.

§635.20 Military Police Codes (MPC).

(a) MPCs identify individual Provost
Marshal Offices/Directorates of Emer-
gency Services. The Director, USACRC
will assign MPCs to Provost Marshal
Offices/Directorates of Emergency
Services.

(b) Requests for assignment of a MPC
will be included in the planning phase
of military operations, exercises, or
missions when law enforcement oper-
ations are anticipated. The request for
a MPC will be submitted as soon as cir-
cumstances permit, without jeopard-
izing the military operation to HQDA,
Office of the Provost Marshal General
(DAPM-MPD-LE). Consistent with se-
curity precautions, ACOM, ASCC and
DRU will immediately inform HQDA,
Office of the Provost Marshal General
(DAPM-MPD-LE) when assigned or at-
tached military police units are noti-
fied for mobilization, relocation, acti-
vation, or inactivation.

(c) When a military police unit is
alerted for deployment to a location
not in an existing Provost Marshal/Di-
rector of Emergency Services’ oper-
ational area, the receiving ACOM,
ASCC, DRU or combatant commander
will request assignment of an MPC
number from HQDA, Office of the Pro-
vost Marshal General (DAPM-MPD-
LE) providing the area of operations
does not have an existing MPC number.
The receiving ACOM, ASCC, DRU or
Unified Combatant Commander is fur-
ther responsible for establishing an
operational COPS system for the de-
ployment.
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§635.21 USACRC control numbers.

(a) Case numbers to support report-
ing requirements will be assigned di-
rectly to each installation via COPS.
To ensure accuracy in reporting crimi-
nal incidents, USACRC control num-
bers will be used only one time and in
sequence. Every MPR sent to the
USACRC will have a USACRC control
number reported. Violation of this pol-
icy could result in significant difficul-
ties in tracing reports that require cor-
rective action.

(b) If during the calendar year ACOM,
ASCC or DRU reassigns control num-
bers from one installation to another,
HQDA, Office of the Provost Marshal
General (DAPM-MPD-LE) will be noti-
fied. The Director USACRC will receive
an information copy of such notifica-
tion from ACOM, ASCC or DRU’s law
enforcement operations office.

(c) USACRC control numbers will be
issued along with each newly assigned
MPC.

(d) When the deploying unit will be
located in an area where there is an ex-
isting Provost Marshal/Director of
Emergency Services activity, the de-
ploying unit will use the MPC number
and USACRC control numbers of the
host Provost Marshal/Director of
Emergency Services.

§635.22 Reserve component, U.S. Army
Reserve, and Army National Guard
personnel.

(a) When in a military duty status
pursuant to official orders (Federal sta-
tus for National Guard) Reserve and
National Guard personnel will be re-
ported as active duty. Otherwise they
will be reported as civilians.

(b) The DA Form 3975 and DA Form
4833 will be forwarded directly to the
appropriate Regional Readiness Com-
mand or the Soldier’s division com-
mander. A copy of the DA Form 3975
will also be forwarded to Chief, Army
Reserve/Commander, United States
Army Reserve Command, AFRC-JAM,
1404 Deshler Street, Fort McPherson,
GA 30330. The forwarding correspond-
ence will reflect this regulation as the
authority to request disposition of the
individual.
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§635.23 DA Form 4833 (Commander’s
Report of Disciplinary or Adminis-
trative Action).

(a) Use. DA Form 4833 is used with
DA Form 3975 to—

(1) Record actions taken against
identified offenders.

(2) Report the disposition of offenses
investigated by civilian law enforce-
ment agencies.

(b) Preparation by the Provost Marshal/
Director of Emergency Services. The in-
stallation Provost Marshal/Director of
Emergency Services initiates this crit-
ical document and is responsible for its
distribution and establishing a sus-
pense system to ensure timely response
by commanders. Disposition reports
are part of the reporting requirements
within DA, DOD, and DOJ.

(c) Completion by the unit commander.
Company, troop, and battery level
commanders are responsible and ac-
countable for completing DA Form 4833
with supporting documentation in all
cases investigated by MPI, civilian de-
tectives employed by the Department
of the Army, and the PMO. The Bat-
talion Commander or the first Lieuten-
ant Colonel in the chain of command is
responsible and accountable for com-
pleting DA Form 4833 with support doc-
umentation (copies of Article 15s,
court-martial orders, reprimands, etc)
for all USACIDC investigations. The
commander will complete the DA Form
4833 within 45 days of receipt.

(1) Appropriate blocks will be
checked and blanks annotated to indi-
cate the following:

(i) Action taken (for example, judi-
cial, nonjudicial, or administrative). In
the event the commander takes action
against the soldier for an offense other
than the one listed on the DA Form
3975, the revised charge or offense will
be specified in the REMARKS section
of the DA Form 4833.

(ii) Sentence, punishment, or admin-
istrative action imposed.

(iii) Should the commander take no
action, the DA Form 4833 must be an-
notated to reflect that fact.

(2) If the commander cannot com-
plete the DA Form 4833 within 45 days,
a written memorandum is required to
explain the circumstances. The delay
will have an impact on other reporting

66

32 CFR Ch. V (7-1-11 Edition)

requirements (e.g., submitting finger-
print cards to the FBI).

(d) Procedures when subjects are reas-
signed. When the subject of an offense
is reassigned, the Provost Marshal/Di-
rector of Emergency Services will for-
ward the DA Form 3975, DA Form 4833,
and all pertinent attachments to the
gaining installation Provost Marshal/
Director of Emergency Services who
must ensure that the new commander
completes the document. Copies of the
documents may be made and retained
by the processing Provost Marshal Of-
fice/Directorate of Emergency Services
before returning the documents to the
losing installation Provost Marshal/Di-
rector of Emergency Services for com-
pletion of automated entries and re-
quired reports.

(e) Report on subjects assigned to other
installations. When the DA Form 3975
involves a subject who is assigned to
another installation, the initiating
Provost Marshal/Director of Emer-
gency Services will forward the origi-
nal and two copies of DA Form 4833 to
the Provost Marshal/Director of Emer-
gency Services of the installation
where the soldier is permanently as-
signed. The procedures in paragraph (d)
of this section will be followed for sol-
diers assigned to other commands.

(f) Offenses not reportable to USACRC.
When the offense is not within a cat-
egory reportable to USACRC, the origi-
nal DA Form 4833 is retained by the
Provost Marshal/Director of Emer-
gency Services. Otherwise, the original
is sent to the Director, USACRC for fil-
ing with the MPR.

(g) Civilian court proceedings. If a sol-
dier is tried in a civilian court, and the
Provost Marshal/Director of Emer-
gency Services has initiated a MPR,
the Provost Marshal/Director of Emer-
gency Services must track the civilian
trial and report the disposition on DA
Form 4833 as appropriate. That portion
of the signature block of DA Form 4833
that contains the word ‘‘Commanding”’
will be deleted and the word ‘‘Report-
ing’’ substituted. The Provost Marshal/
Director of Emergency Services or
other designated person will sign DA
Form 4833 before forwarding it to
USACRC.
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(h) Dissemination to other agencies. A
copy of the completed DA Form 4833 re-
flecting offender disposition will also
be provided to those agencies or offices
that originally received a copy of DA
Form 3975 when evidence is involved.
The evidence custodian will also be in-
formed of the disposition of the case.
Action may then be initiated for final
disposition of evidence retained for the
case now completed.

(i) Review of offender disposition by the
Provost Marshal/Director of Emergency
Services. On receipt of DA Form 4833 re-
flecting no action taken, the Provost
Marshal/Director of Emergency Serv-
ices will review the MPR. The review
will include, but is not limited to the
following—

(1) Determination of the adequacy of
supporting documentation.

(2) Whether or not coordination with
the supporting Staff Judge Advocate
should have been sought prior to dis-
patch of the report to the commander
for action.

(3) Identification of functions that
warrant additional training of military
police or security personnel (for exam-
ple, search and seizure, evidence han-
dling, or rights warning).

(j) Offender disposition summary re-
ports. Provost Marshals/Directors of
Emergency Services will provide the
supported commander (normally, the
general courts-martial convening au-
thority or other persons designated by
such authority) summary data of of-
fender disposition as required or appro-
priate. Offender disposition summary
data will reflect identified offenders on
whom final disposition has been re-
ported. These data will be provided in
the format and at the frequency speci-
fied by the supported commander.

§635.24 Updating the COPS MPRS.

Installation Provost Marshals/Direc-
tors of Emergency Services will estab-
lish standard operating procedures to
ensure that every founded offense is re-
ported into the COPS MPRS. Timely
and accurate reporting is critical. If a
case remains open, changes will be
made as appropriate. This includes re-
porting additional witnesses and all as-
pects of the criminal report.
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§635.25 Submission of criminal history
data to the CJIS.

(a) General. This paragraph estab-
lishes procedures for submitting crimi-
nal history data (fingerprint cards) to
CJIS when the Provost Marshal/Direc-
tor of Emergency Services has com-
pleted a criminal inquiry or investiga-
tion. The policy only applies to mem-
bers of the Armed Forces and will be
followed when a military member has
been read charges and the commander
initiates proceedings for—

(1) Field Grade Article 15, Uniform Code
of Military Justice. Initiation refers to a
commander completing action to im-
pose non-judicial punishment. Final
disposition shall be action on appeal by
the next superior authority, expiration
of the time limit to file an appeal, or
the date the military member indicates
that an appeal will not be submitted.

(2) A special or general courts-martial.
Initiation refers to the referral of
court-martial charges to a specified
court by the convening authority or re-
ceipt by the commander of an accused
soldier’s request for discharge in lieu of
court-martial. Final disposition of
military judicial proceedings shall be
action by the convening authority on
the findings and sentence, or final ap-
proval of a discharge in lieu of court-
martial. The procedures in this subpart
meet administrative and technical re-
quirements for submitting fingerprint
cards and criminal history information
to CJIS. No variances are authorized.
Results of summary court-martial will
not be reported to the FBI.

(3) DA Form 4833. In instances where
final action is taken by a magistrate,
the Provost Marshal/Director of Emer-
gency Services will complete the DA
Form 4833.

(4) Fingerprint cards. Provost Marshal
Offices/Directorates of Emergency
Services will submit fingerprint cards
on subjects apprehended as a result of
Drug Suppression Team investigations
and operations unless the USACIDC is
completing the investigative activity
for a felony offense. In those cases, the
USACIDC will complete the fingerprint
report process.

(b) Procedures. The following proce-
dures must be followed when submit-
ting criminal history data to CJIS.
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(1) Standard FBI fingerprint cards
will be used to submit criminal history
data to CJIS. FBI Form FD 249, (Sus-
pect Fingerprint Card) will be used
when a military member is a suspect or
placed under apprehension for an of-
fense listed in Appendix D of AR 190-45.
Two FD 249s will be completed. One
will be retained in the Provost Mar-
shal/Director of Emergency Services
file. The second will be sent to the Di-
rector, USACRC and processed with the
MPR as prescribed in this subpart. A
third set of prints will also be taken on
the FBI Department of Justice (DOJ)
Form R-84 (Final Disposition Report).
The R-84 requires completion of the
disposition portion and entering of the
offenses on which the commander took
action. Installation Provost Marshals/
Directors of Emergency Services are
authorized to requisition the finger-
print cards by writing to FBI, J. Edgar
Hoover Building, Personnel Division,
Printing Unit, Room 1B973, 925 Penn-
sylvania Ave., NW., Washington, DC
20535-0001.

(2) Fingerprint cards will be sub-
mitted with the MPR to the Director,
USACRC, ATTN: CICR-CR, 6010 6th
Street, Fort Belvoir, VA 22060-5585 only
when the commander has initiated ju-
dicial or nonjudicial action amounting
to a Field Grade Article 15 or greater.
The Director, CRC will forward the fin-
gerprint card to CJIS. The USACRC is
used as the central repository for
criminal history information in the
Army. They also respond to inquiries
from CJIS, local, state and other fed-
eral law enforcement agencies.

(3) Submission of the MPR with the
FD 249 to USACRC will normally occur
upon a commander’s initiation of judi-
cial or nonjudicial proceedings against
a military member. If final disposition
of the proceeding is anticipated within
60 days of command initiation of judi-
cial or nonjudicial proceedings, the FD
249 may be held and final disposition
recorded on FD 249. Provost Marshals/
Directors of Emergency Services and
commanders must make every effort to
comply with the 60 days reporting re-
quirement to ensure that the FD Form
249 is used as the primary document to
submit criminal history to CJIS. Ap-
proval of a discharge in lieu of court-
martial will be recorded as a final dis-
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position showing the nature and char-
acter of the discharge in unabbreviated
English (e.g., resignation in lieu of
court-martial; other than honorable
discharge) and will also be forwarded to
USACRC.

(4) If the commander provides the DA
Form 4833 after the 60th day, a letter of
transmittal will be prepared by the
Provost Marshal/Director of Emer-
gency Services forwarding the FBI
(DOJ) R-84 with the DA Form 4833 to
the USACRC within 5 days after dis-
position. Submission of fingerprint
cards shall not be delayed pending ap-
pellate actions. Dispositions that are
exculpatory (e.g., dismissal of charges,
acquittal) shall also be filed.

(5) The procedures for submitting fin-
gerprint cards will remain in effect
until automated systems are in place
for submission of fingerprints elec-
tronically.

§635.26 Procedures for reporting Ab-
sence Without Leave (AWOL) and
desertion offenses.

(a) AWOL reporting procedures. (1) The
commander will notify the installation
Provost Marshal/Director of Emer-
gency Services in writing within 24
hours after a soldier has been reported
AWOL.

(2) The Provost Marshal/Director of
Emergency Services will initiate an in-
formation blotter entry.

(3) If the AWOL soldier surrenders to
the parent unit or returns to military
control at another installation, the
provisions of AR 630-10 will be fol-
lowed.

(4) On receipt of written notification
of the AWOL soldier’s return or upon
apprehension, the Provost Marshal/Di-
rector of Emergency Services will ini-
tiate a reference blotter entry indi-
cating the soldier’s return to military
control and will prepare an initial DA
Form 3975, reflecting the total period
of unauthorized absence, and the DA
Form 4833. Both of these documents
will be forwarded through the field
grade commander to the unit com-
mander.

(5) The unit commander will report
action taken on the DA Form 4833 no
later than the assigned suspense date
or provide a written memorandum to
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the Provost Marshal/Director of Emer-
gency Services explaining the delay.

(6) An original DD Form 460 (Provi-
sional Pass) is issued to the soldier to
facilitate their return to the parent
unit. DD Form 460 will not be required
if the Provost Marshal/Director of
Emergency Services elects to return
the soldier through a different means.

(7) If the soldier is apprehended at or
returns to an installation other than
his or her parent installation DA Form
3975 and 4833 with a copy of DD Form
460 will be sent to the parent installa-
tion Provost Marshal/Director of Emer-
gency Services. The parent installation
Provost Marshal/Director of Emer-
gency Services will initiate an infor-
mation blotter entry reflecting the
AWOL soldiers return to military con-
trol. A DA Form 3975 and 4833 with an
appropriate suspense will be sent
through the field grade commander to
the unit commander. On return of the
completed DA Form 4833 from the unit
commander, the original and one copy
will be sent to the apprehending Pro-
vost Marshal/Director of Emergency
Services. The parent installation Pro-
vost Marshal/Director of Emergency
Services may retain a copy of DA Form
3975 and DA Form 4833.

(b) Desertion reporting procedures. (1)
The unit commander must comply with
the provisions of AR 630-10 when re-
porting a soldier as a deserter.

(2) On receipt of the DD Form 553
(Deserter/Absentee  Wanted by the
Armed Forces), the Provost Marshal/
Director of Emergency Services will—

(i) Initiate a DA Form 3975 and a
blotter entry reflecting the soldier’s
desertion status.

(ii) Complete portions of DD Form
563 concerning the soldier’s driver’s li-
cense and vehicle identification. In the
remarks section, add other information
known about the soldier such as con-
firmed or suspected drug abuse; history
of violent acts; history of escapes; at-
tempted escapes from custody; suicidal
tendencies; suspicion of involvement in
crimes of violence (for which a charge
sheet has been prepared and for-
warded); history of unauthorized ab-
sences; and any other information use-
ful in the apprehension process or es-
sential to protect the deserter or ap-
prehending authorities.
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(iii) An MPR number and a USACRC
control number will be assigned to the
case and be included in the remarks
section of the DD Form 553.

(iv) The DD Form 553 must be re-
turned to the unit commander within
24 hours.

(v) If the deserter surrenders to or is
apprehended by the parent installation
Provost Marshal/Director of Emer-
gency Services, the Provost Marshal/
Director of Emergency Services will
telephonically verify the deserter’s sta-
tus with the U.S. Army Deserter Infor-
mation Point (USADIP). A reference
blotter entry will be completed chang-
ing the soldier’s status from desertion
to return to military control.

(vi) If the deserter surrenders to or is
apprehended by an installation not the
parent installation, the Provost Mar-
shal/Director of Emergency Services
will telephonically verify the deserter’s
status with USADIP. An information
military police report will be prepared,
utilizing the CRC number from the
original military police report pre-
pared by the parent installation. A
blotter entry will also be prepared.

(vii) A DD Form 616 (Report of Re-
turn of Absentee) will be completed
when deserters are apprehended or sur-
render to military authority. The
USACRC control number assigned to
the DD Form 553 will be included in the
remarks section of the DD Form 616.

(viii) Upon return of the deserter to
military control, DA Forms 3975, 2804
(Crime Records Data), fingerprint card
and 4833 will be initiated. The MPR
number and USACRC control number
will be recorded on all four forms.

(ix) The original DA Form 3975 and
other pertinent documents will be sent
to the Director, USACRC. The DA
Form 4833 must include the com-
mander’s action taken, to include the
Commander, Personnel Control Facil-
ity, or other commander who takes ac-
tion based on the desertion charge.

§635.27 Vehicle Registration System.

The Vehicle Registration System
(VRS) is a module within COPS. Use of
VRS to register vehicles authorized ac-
cess to Army installations is mandated
in AR 190-5. Within VRS there are var-
ious tabs for registration of vehicles
authorized access to an installation, to
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include personal data on the owner of
the vehicle. There are also tabs for reg-
istering weapons, bicycles, and pets.
Information on individuals barred
entry to an installation is also main-
tained within VRS.

§635.28 Procedures for restricted/un-
restricted reporting in sexual as-
sault cases.

Active duty Soldiers, and Army Na-
tional Guard and U.S. Army Reserve
Soldiers who are subject to military ju-
risdiction under the UCMJ, can elect
either restricted or unrestricted re-
porting if they are the victim of a sex-
ual assault.

(a) Unrestricted reporting. Unre-
stricted reporting requires normal law
enforcement reporting and investiga-
tive procedures.

(b) Restricted reporting requires that
law enforcement and criminal inves-
tigative organizations not be informed
of a victim’s identity and not initiate
investigative procedures. The victim
may allow Sexual Assault Response Co-
ordinators (SARC), health care pro-
viders (HCP), or chaplains to collect
specific items (clothing, bedding, etc.)
that may be later used as evidence,
should the victim later decide to report
the incident to law enforcement. In
sexual assault cases additional forensic
evidence may be collected using the
“Sexual Assault Evidence Collection
Kit,” NSN 6640-01-423-9132, or a suit-
able substitute (hereafter, ‘‘evidence
kit”’). The evidence Kkit, other items
such as clothing or bedding sheets, and
any other articles provided by the
HCP, SARC, or chaplain will be stored
in the installation Provost Marshal/Di-
rectorate of Emergency Services’ evi-
dence room separate from other evi-
dence and property. Procedures for
handling evidence specified in AR 195-5,
Evidence Procedures, will be strictly
followed.

(c) Installation Provost Marshals/Di-
rectors of Emergency Services will
complete an information report in
COPS for restricted reporting. Reports
will be completed utilizing the offense
code from the 6Z series. An entry will
be made in the journal when the evi-
dence kit or property (clothing, bed-
ding, etc.) is received. The journal
entry will be listed using non-identi-
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fying information, such as a generic
identifier. An entry will not be made in
the blotter. Restricted reporting inci-
dents are not reportable as Serious In-
cident Reports. Property and the evi-
dence kit will be stored for one year
and then scheduled/suspensed for de-
struction, unless earlier released to in-
vestigative authorities in accordance
with the victim’s decision to pursue
unrestricted reporting. Thirty days
prior to destruction of the property, a
letter will be sent to the SARC by the
Provost Marshal/Director of Emer-
gency Services, advising the SARC
that the property will be destroyed in
thirty days, unless law enforcement
personnel are notified by the SARC
that the victim has elected unre-
stricted reporting. Clothing, the evi-
dence Kkit, or other personal effects
may be released to the SARC for return
to the victim. The information report
will be updated when the evidence is
destroyed, or released to investigative
authorities.

(d) In the event that information
about a sexual assault that was made
under restricted reporting is disclosed
to the commander from a source inde-
pendent of the restricted reporting ave-
nues or to law enforcement from other
sources, but from a source other than
the SARC, HCP, chaplain, or Provost
Marshal/Director of Emergency Serv-
ices, the commander may report the
matter to law enforcement and law en-
forcement remains authorized to ini-
tiate its own independent investigation
of the matter presented. Additionally,
a victim’s disclosure of his/her sexual
assault to persons outside the protec-
tive sphere of the persons covered by
the restricted reporting policy may re-
sult in an investigation of the allega-
tions.

§635.29 Domestic violence and protec-
tion orders.

(a) Responding to incidents of spouse
abuse requires a coordinated effort by
law enforcement, medical, and social
work personnel, to include sharing in-
formation and records as permitted by
law and regulation. AR 608-18 contains
additional information about domestic
violence and protective orders.
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(b) Appendix C of AR 190-45 includes
specific offense codes for domestic vio-
lence. All domestic violence incidents
will be reported to the local PMO. All
reported domestic violence incidents
will be entered into MPRS, utilizing
DA Form 3975. These codes will be uti-
lized in addition to any other offense
code that may be appropriate for an in-
cident. For example, a soldier strikes
his or her spouse. When entering the
offense data into MPRS, both the of-
fense code for assault (i.e., 5C2B) and
the offense code for spouse abuse (from
the 5D6 series) will be entered.

(c) A military Protection Order is a
written lawful order issued by a com-
mander that orders a soldier to avoid
contact with his or her spouse or chil-
dren. Violations of a military Protec-
tion Order must be reported on DA
Form 3975, entered into COPS, and en-
tered into NCIC. Violations of a mili-
tary Protection Order may be viola-
tions of Article 92, UCMJ. The com-
mander should provide a written copy
of the order within 24 hours of its
issuance to the person with whom the
member is ordered not to have contact.
A copy should be forwarded to the in-
stallation Family Advocacy Program
Manager (FAPM), the Chief, Social
Work Service, and the installation
military police.

(d) A civilian Protection Order is an
order issued by a judge, magistrate or
other authorized civilian official, or-
dering an individual to avoid contact
with his or her spouse or children. Pur-
suant to the Armed Forces Domestic
Security Act a civilian protection
order has the same force and effect on
a military installation as such order
has within the jurisdiction of the court
that issued the order. Violations of a
civilian Protection Order must be re-
ported on DA Form 3975, entered into
COPS, and entered into NCIC.

§635.30 Establishing domestic violence
Memoranda of Understanding.

(a) Coordination between military
law enforcement personnel and local
civilian law enforcement personnel is
essential to improve information shar-
ing, especially concerning domestic vi-
olence investigations, arrests, and
prosecutions involving military per-
sonnel. Provost Marshals/Directors of
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Emergency Services or other law en-
forcement officials shall seek to estab-
lish formal Memoranda of TUnder-
standing (MOU) with their civilian
counterparts to establish or improve
the flow of information between their
agencies, especially in instances of do-
mestic violence involving military per-
sonnel. MOUs can be used to clarify ju-
risdictional issues for the investigation
of incidents, to define the mechanism
whereby local law enforcement reports
involving active duty service members
will be forwarded to the appropriate in-
stallation law enforcement office, to
encourage the local law enforcement
agency to refer victims of domestic vi-
olence to the installation Family Ad-
vocacy office or victim advocate, and
to foster cooperation and collaboration
between the installation law enforce-
ment agency and local civilian agen-
cies.

(b) MOUs should address the fol-
lowing issues:

(1) A general statement of the pur-
pose of the MOTU.

(2) An explanation of jurisdictional
issues that affect respective respon-
sibilities to and investigating incidents
occurring on and off the installation.
This section should also address juris-
dictional issues when a civilian order
of protection is violated on military
property (see 10 U.S.C. 1561a).

(3) Procedures for responding to do-
mestic violence incidents that occur on
the installation involving a civilian al-
leged offender.

(4) Procedures for transmitting inci-
dent/investigation reports and other
law enforcement information on do-
mestic violence involving active duty
service members from local civilian
law enforcement agencies to the instal-
lation law enforcement office.

(5) Procedures for transmitting civil-
ian protection orders (CPOs) issued by
civilian courts or magistrates involv-
ing active duty service members from
local law enforcement agencies to the
installation law enforcement office.

(6) Designation of the title of the in-
stallation law enforcement recipient of
such information from the local law
enforcement agency.

(7T) Procedures for transmitting mili-
tary protection orders (MPOs) from the
installation law enforcement office to
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the local civilian law enforcement
agency with jurisdiction over the area
in which the service member resides.

(8) Designation of the title of the
local law enforcement agency recipient
of domestic violence and CPO informa-
tion from the installation law enforce-
ment agency.

(9) Respective responsibilities for
providing information to domestic vio-
lence victims regarding installation re-
sources when either the victim or the
alleged offender is an active duty serv-
ice member.

(10) Sharing of information and fa-
cilities during the course of an inves-
tigation in accordance with the Pri-
vacy Act of 1974 (see 5 TU.S.C.
5562a.(b)(7)).

(11) Regular meetings between the
local civilian law enforcement agency
and the installation law enforcement
office to review cases and MOU proce-
dures.

§635.31 Lost, abandoned, or unclaimed
property.

This is personal property that comes
into the possession, custody, or control
of the Army and is unclaimed by the
owner. Property is considered to be
abandoned only after diligent effort
has been made to determine and locate
its owner, the heir, next of kin, or legal
representative. A military person who
is ordered overseas and is unable to dis-
pose of their personal property should
immediately notify their chain-of-com-
mand. The commander will appoint a
board to rule on the disposition of the
property. If a law enforcement agency
takes custody of the property it will be
tagged and a record made as shown in
paragraph (a) of this section. A report
will be made to the installation com-
mander who will take action in accord-
ance with DOD 4160.21-M, chapter 4,
paragraph 40, Defense Materiel Disposi-
tion Manual. Pending board action
under DOD 4160.21-M, the law enforce-
ment agency having physical custody
is responsible for the safekeeping of
seized property. The following proce-
dures should be used:

(a) Property will be tagged using DA
Form 4002 (Evidence/Property Tag) or
clearly identified by other means,
inventoried, and made a matter of
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record. These records are kept by the
custodian of the property.

(b) Lost, abandoned, or unclaimed
property will be kept in a room or con-
tainer separate from one used to store
property held as evidence. Records or
logs of property not held as evidence
will be separated from those pertaining
to evidence. However, all property will
be tagged, accounted for, and receipted
for in a similar manner as evidence.

(c) Property that has been properly
identified through board action under
DOD 4160.21-M as having an owner will
be segregated and tagged with the
name of that person.

(d) Abandoned or unclaimed property
will be held until its status can be de-
termined. In many instances, lost prop-
erty can be returned to the owner upon
presentation of proof of ownership.

(e) In all cases, a receipt should be
obtained at time of release.

Subpart D—Army Quarterly Trends
and Analysis Report

§635.32 General.

(a) This subpart prescribes policies
and procedures for the coordination
and standardization of crime statistics
reporting with HQDA. Crime statistical
reports and trends provided to HQDA
and other agencies and those related to
special interests inquiries, the media,
and the public must reflect uniformity
in terminology, methods of presen-
tation, and statistical portrayal to pre-
clude misinterpretation of informa-
tion.

(b) Any report containing Army-wide
aggregate crime data or statistics ad-
dressed to the Secretary of the Army,
Chief of Staff of the Army, or Vice
Chief of Staff of the Army will be co-
ordinated and cleared with HQDA, Of-
fice of the Provost Marshal General
(DAPM-MPD-LE). Correspondence and
reports will be coordinated with HQDA,
Office of the Provost Marshal General
(DAPM-MPD-LE) prior to release to
any agency, activity, or individual.

(c) HQDA staff agencies ACOM, ASCC
and DRU authorized by regulation or
statute to conduct independent inves-
tigations, audits, analyses, or inquiries
need not coordinate reported informa-
tion with HQDA, Office of the Provost
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Marshal General (DAPM-MPD-LE) un-
less the information contains crime
data for the Army as a whole. For ex-
ample, reports submitted by USACIDC
containing only USACIDC investiga-
tive data need not be coordinated with
HQDA, Office of the Provost Marshal
General (DAPM-MPD-LE).

§635.33 Crime rate reporting.

(a) The USACRC is the Army’s col-
lection point and analytic center for
all Army aggregate crime data. Re-
quests for Army-wide crime data re-
ports will be forwarded through HQDA,
Office of the Provost Marshal General
(DAPM-MPD-LE) to the Director,
USACRC. Replies will be routed back
through HQDA Office of the Provost
Marshal General (DAPM-MPD-LE)
where they will be coordinated, as ap-
propriate, prior to release. Requests for
USACIDC, ACOM, ASCC, DRU, or sub-
ordinate command specific crime data
reports can be made directly to the
specific command. Replies need not be
coordinated with HQDA.

(b) Requests for Army aggregate
crime reports are limited to data col-
lected and accessible through the Auto-
mated Criminal Investigation and In-
telligence System (ACI2) and COPS.

(¢) Routine collection of ACOM,
ASCC or DRU crime data, for use in
Army-wide database, will be limited to
that data collected by the above sys-
tems. ACOM, ASCC and DRU may de-
termine internal data collection re-
quirements.

(d) All Provost Marshal/Director of
Emergency Services crime data will be
recorded and forwarded by installa-
tions through ACOM, ASCC or DRU
using the COPS system.

(e) In support of the Secretary of the
Army and the Office of the Chief of
Staff of the Army, the Chief, Oper-
ations Division, Office of the Provost
Marshal General, will determine the
requirements for routine publication of
Army aggregate crime statistics.

(f) Normally, raw data will not be re-
leased without analysis on routine or
non-routine requests. Comparison of
ACOM, ASCC or DRU crime data is
generally not reported and should be
avoided. General categories of CONUS
or OCONUS are appropriate.
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Subpart E—Victim and Witness
Assistance Procedures

§635.34 General.

(a) This subpart implements proce-
dures to provide assistance to victims
and witnesses of crimes that take place
on Army installations and activities.
The procedures in this subpart apply
to—

(1) Every victim and witness.

(2) Violations of the UCMJ, including
crimes assimilated under the Assimila-
tive Crimes Act reported to or inves-
tigated by military police.

(3) Foreign nationals employed or

visiting on an Army installation
OCONUS.
(b) Provost Marshal/Director of

Emergency Services personnel should
refer to AR 27-10, Chapter 18, for addi-
tional policy guidance on the Army
Victim/Witness Program.

§635.35 Procedures.

(a) As required by Federal law, Army
personnel involved in the detection, in-
vestigation, and prosecution of crimes
must ensure that victims and witnesses
rights are protected. Victim’s rights
include—

(1) The right to be treated with fair-
ness, dignity, and a respect for privacy.

(2) The right to be reasonably pro-
tected from the accused offender.

(3) The right to be notified of court
proceedings.

(4) The right to be present at all pub-
lic court proceedings related to the of-
fense, unless the court determines that
testimony by the victim would be ma-
terially affected if the victim heard
other testimony at trial, or for other
good cause.

(5) The right to confer with the attor-
ney for the Government in the case.

(6) The right to restitution, if appro-
priate.

(7) The right to information regard-
ing conviction, sentencing, imprison-
ment, and release of the offender from
custody.

(b) In keeping with the requirements
listed in paragraph (a) of this section,
Provost Marshals/Directors of Emer-
gency Services must ensure that—
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(1) All law enforcement personnel are
provided copies of DD Form 2701 (Ini-
tial Information for Victims and Wit-
nesses of Crime).

(2) A victim witness coordinator is
appointed in writing.

(3) Statistics are collected and re-
ported into COPS.

(4) Coordination with the installation
staff judge advocate victim witness co-
ordinator occurs to ensure that indi-
viduals are properly referred for infor-
mation on restitution, administrative,
and judicial proceedings.

(6) Coordination with installation
Family Advocacy Program’s Victim
Advocate occurs to support victims of
spouse abuse. Victim Advocacy serv-
ices include crisis intervention, assist-
ance in securing medical treatment for
injuries, information on legal rights
and proceedings, and referral to mili-
tary and civilian shelters and other re-
sources available to victims.

§635.36 Notification.

(a) In addition to providing crime
victims and witnesses a DD Form 2701,
law enforcement personnel must ensure
that individuals are notified about—

(1) Available military and civilian
emergency medical care.

(2) Social services, when necessary.

(3) Procedures to contact the staff
judge advocate victim/witness liaison
office for additional assistance.

(b) Investigating law enforcement
personnel, such as military police in-
vestigators—

(1) Must ensure that victims and wit-
nesses have been offered a DD Form
2701. If not, investigating personnel
will give the individual a copy.

(2) In coordination with the Provost
Marshal/Director of Emergency Serv-
ices victim witness coordinator, pro-
vide status on investigation of the
crime to the extent that releasing such
information does not jeopardize the in-
vestigation.

(3) Will, if requested, inform all vic-
tims and witnesses of the apprehension
of a suspected offender.

§635.37 Statistical reporting require-
ments.

(a) DOD policies on victim witness
assistance require reporting of statis-
tics on the number of individuals who
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are notified of their rights. The DA
Form 3975 provides for the collection of
statistical information.

(b) The COPS system supports auto-
mated reporting of statistics. HQDA,
Office of the Provost Marshal General
(DAPM-PD-LE) as the program man-
ager may require periodic reports to
meet unique requests for information.

(c) It is possible that a victim or wit-
ness may initially decline a DD Form
2701. As the case progresses, the indi-
vidual may request information. If a
case is still open in the Provost Mar-
shal Office/Directorate of Emergency
Services, the Provost Marshal/Director
of Emergency Services victim witness
coordinator shall provide the DA Form
2701 to the individual and update the
records. Once the case is referred to the
staff judge advocate or law enforce-
ment activity ceases, COPS will not be
updated without prior coordination
with the installation Staff Judge Advo-
cate office.

PART 636—MOTOR VEHICLE TRAF-
FIC SUPERVISION (SPECIFIC IN-
STALLATIONS)

Sec.
636.0 Scope of this part.

Subpart A—Fort Stewart, Georgia

636.1 Responsibilities.

636.2 Program objectives.

636.3 Suspension or revocation of driving
privileges.

636.4 Administrative due process for suspen-
sions and revocations.

636.5 Army administrative actions against
intoxicated drivers.

636.6 Remedial driver training program.

636.7 Extensions of suspensions and revoca-
tions.

636.8 Registration policy.

636.9 Registration requirement.

636.10 Hunter Army Airfield vehicle reg-
istration.

636.11 Installation traffic codes.

636.12 Traffic accident investigation.

636.13 Traffic accident investigation
ports.

636.14 Parking.

636.15 Traffic violation reports.

636.16 Detection, apprehension, and testing
of intoxicated drivers.

636.17 Compliance with State laws.

636.18 Driving records.

636.19 Point system application.

636.20 Point system procedures.

re-
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636.21 Obedience to official traffic control
devices.

636.22 Speed regulations.

636.23 Turning movements.

636.24 Driving on right side of roadway; use
of roadway.

636.256 Right-of-way.

636.26 Pedestrian’s rights and duties.

636.27 Regulations for bicycles.

636.28 Special rules for motorcycles/mopeds.

636.29 Go-carts, minibikes, and All Terrain
Vehicles (ATV’s).

636.30 Stopping, standing and parking.

636.31 Abandoned vehicles.

636.32 Miscellaneous instructions.

636.33 Vehicle safety inspection criteria.

636.34 Restraint systems.

636.35 Headphones and earphones.

636.36 Alcoholic beverages.

636.37 Use of “‘Denver Boot’ device.

636.38 Impounding privately owned vehicles
(POVs).

APPENDIX A TO PART 636—REFERENCES

APPENDIXES B-C TO PART 636 [RESERVED]

APPENDIX D TO PART 636—GLOSSARY

AUTHORITY: 10 U.S.C. 30112(g); 5 U.S.C. 2951;
Pub. L. 89-564; 89-670; 91-605; and 93-87.

SOURCE: 56 FR 28077, June 19, 1991, unless
otherwise noted.

§636.0 Scope of this part.

This part contains regulations which
are in addition to the motor vehicle su-
pervision regulations contained in 32
CFR part 634. Each subpart in this part
contains additional regulations specific
to the named installation.

Subpart A—Fort Stewart, Georgia

§636.1 Responsibilities.

In addition to the responsibilities de-
scribed in §634.4 of this subchapter,
Unit Commanders will:

(a) Monitor and control parking of
military and privately owned vehicles
within the wunit’s area, to include
motor pools and assigned training
areas.

(b) Establish a program in accord-
ance with 24th Infantry Division
(Mechanized) and Fort Stewart Regula-
tion 755-2 to identify abandoned pri-
vately owned vehicles in the unit’s
area and coordinate with the Military
Police for impoundment.

(c) In coordination with the Military
Police, identify problem drivers in the
unit and take appropriate action to im-
prove their driving habits.
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(d) Ensure that the contents of this
part are explained to all newly as-
signed personnel, including personnel
on temporary duty with their unit for
10 days or more.

(e) Identify unit member’s vehicles
which have obvious safety defects (see
§636.33) and take appropriate action to
have the defect corrected. Commanders
who cause a vehicle to be removed
from the installation without the con-
sent of the owner could be found liable
for subsequent damage done to the ve-
hicle provided that the damage was the
result of negligence on the part of the
government personnel.

(f) Identify those individuals required
to attend the Defensive Driving Course
(DDC) or Motorcycle Defensive Driving
Course (MDDC) and ensure their at-
tendance at the course.

§636.2 Program objectives.

In addition to the requirements of
§634.5 of this subchapter:

(a) The entry of motor vehicles on
the Fort Stewart/Hunter Army Airfield
reservation is permitted by the Com-
manding General under the conditions
prescribed by this part. Upon entering
the military reservation, the driver
subjects himself and his vehicle to rea-
sonable search. The authority to
search vehicles on post is subject to
the provisions of AR 190-22 and AR 210-
10. This part is not applicable to vehi-
cle safety inspections and spot checks
conducted primarily for purposes of
safety.

(b) The Military Police may:

(1) Inspect any vehicle operated on
the reservation for mechanical condi-
tion.

(2) Impound, exclude, or remove from
the reservation any vehicle used as an
instrument in a crime, suspected of
being stolen, abandoned, inoperable,
unregistered, or being operated by a
person under the influence of intoxi-
cants or drugs. No vehicle will be im-
pounded unless the impoundment
meets the requirements of AR 190-5,
paragraph 6-2 (32 CFR 634.50) and
§636.38 of this subpart. In the event a
vehicle is impounded as an instrument
of crime (particularly in the transport
of illegal drugs or weapons), coordina-
tion will be made with the appropriate
civilian law enforcement agencies.
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(3) Subsequent to a lawful apprehen-
sion, seize for administrative forfeiture
proceedings all conveyances which are
used, or are intended to be used to
transport, sell or receive, process or
conceal illegal drugs or drug para-
phernalia, or in any way facilitate the
foregoing. A conveyance is defined as
any mobile object capable of trans-
porting objects or people (e.g., auto-
mobile, truck, motorcycle, boat, air-
plane, etc.).

(¢c) The Commander or other persons
designated authority by the Com-
mander may suspend or revoke the in-
stallation driving privileges of any per-
son as authorized by part 634 of this
subchapter and this section.

(d) Unit commanders may request
temporary suspension of an assigned
member’s installation driving privilege
for cause (e.g., continued minor driving
infractions, numerous parking viola-
tions, etc.). Such requests will be sub-
mitted in writing to the Commander,
24th Infantry Division (Mechanized)
and Fort Stewart, ATTN: AFZP-PM,
Fort Stewart, Georgia 31314-5000. Rea-
sons for such requests will be ex-
plained. Unit commanders retain the
authority to suspend a soldier’s mili-
tary vehicle driving privileges in ac-
cordance with AR 385-55.

§636.3 Suspension or revocation of
driving privileges.

In addition to the requirements of
§634.10 of this subchapter:

(a) Administrative suspension or rev-
ocation of installation driving privi-
leges applies to the operation of a
motor vehicle on Fort Stewart/Hunter
Army Airfield.

(b) Installation driving privileges
will be suspended for up to 6 months
for drivers who accumulate 12 traffic
points within 12 consecutive months,
or 18 traffic points within 24 consecu-
tive months.

(c) The Garrison Commander and
Deputy Garrison Commander are des-
ignated as suspension/revocation au-
thorities for:

(1) Suspension of driving privileges
should the evidence indicate that a
charge of driving under the influence is
warranted or;

(2) The suspension/revocation for ac-
cumulation of 12 traffic points within

76

32 CFR Ch. V (7-1-11 Edition)

12 months or 18 points within 24 con-
secutive months.

§636.4 Administrative due process for
suspensions and revocations.

In addition to the requirements of
§634.11(a) of this subchapter:

(a) The Provost Marshal or his des-
ignee will provide the written notice of
pending action and offer of an adminis-
trative hearing using AFZP Form Let-
ter 316, Suspension of Installation
Driving Privileges.

(b) The Garrison Commander and
Deputy Garrison Commander are des-
ignated as reviewing authorities to
conduct administrative hearings.

(c) Individuals who desire an admin-
istrative hearing to review a decision
to impose immediate suspension, or to
appeal the decision of the administra-
tive hearing officer, will adhere to the
following procedures. A request for an
administrative hearing will be for-
warded through their supervisory chain
of command. Requests from family
members or non-employee civilians can
be forwarded to the Provost Marshal’s
Administrative Section at Fort Stew-
art or Hunter Army Airfield and can ei-
ther be delivered or post marked with-
in ten days of notification of the sus-
pension action.

(d) Individuals who were initially
charged with driving under the influ-
ence (DUI) based in part on a blood al-
cohol content (BAC) test which has not
subsequently been invalidated and who
are found not guilty of DUI may re-
quest a hearing to determine if their
driving privileges should be restored.
Such requests shall be forwarded
through their chain of command to ar-
rive at the Provost Marshal’s Office
(AFZP-PMA for Fort Stewart or AFZP-
PM-H for Hunter Army Airfield) not
later than ten working days after the
date of court action.

§636.5 Army administrative actions

against intoxicated drivers.

For this installation, in violation of
State law referenced in §634.12(a)(3) of
this subchapter, means a blood alcohol
content of 0.10 percent or higher as set
forth in Official Code of Georgia Anno-
tated 40-6-392(b)(3).
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§636.6 Remedial driver training pro-
gram.

For this installation remedial driving
training program referenced in
§634.12(b) of this subchapter is operated
by the Installation Safety Office. Driv-
ing privileges may be withheld beyond
expiration of the sanction to complete
remedial driving or alcohol and drug
rehabilitation programs in accordance
with AR 190-5, paragraphs 2-12c and d,
and 5-4f (32 CFR 634.17(c) and (d) and
634.17(f)).

§636.7 Extensions of suspensions and
revocations.

In addition to the requirements in
§634.17(a) of this subchapter, for each
subsequent violation of the suspension
period, an additional five years will be
added to the suspension period for this
installation (see Table 634.46 in §634.46
of this subchapter).

§636.8 Registration policy.

In addition to the requirements of
§634.19(a) of this subchapter, motor ve-
hicles which are owned and/or operated
by a person who resides, performs duty,
is employed on, or ‘‘frequently uses”
the facilities of Hunter Army Airfield
will be registered in accordance with
the requirements of §634.20 of this sub-
chapter. Frequent users include but are
not limited to family members, retir-
ees, and civilians whose normal route
of travel between home and work takes
them through the installation.

§636.9 Registration requirement.

In addition to the requirements of
§634.20 of this subchapter:

(a) The Military Police will cite vio-
lators on DD Form 1408 (Warning Cita-
tion) for observed safety defects. On a
periodic basis, Military Police will con-
duct vehicle safety inspection oper-
ations using the criteria in §636.33.

(b) An individual possessing a valid
USAREUR privately owned vehicle
(POV) license may operate a motor ve-
hicle in the State of Georgia for a pe-
riod not to exceed 30 days. After the 30
day period the individual must obtain a
valid license from the State of Georgia
or another state to operate a motor ve-
hicle in the State of Georgia.

(c) An individual returning a vehicle
to Continental United States (CONUS)
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has 30 days from date of entry or 10
days after reporting for military duty
to register that vehicle in the State of
Georgia or another state. A temporary
pass will be issued until this require-
ment has been met.

(d) Liability and no-fault insurance re-
quirements. (1) All personnel operating
vehicles on Fort Stewart/Hunter Army
Airfield will obtain and maintain, at
least, the minimum amount of liability
and no-fault insurance required by the
State of Georgia. The amounts are as
follows:

(i) Liability:

(A) $15,000.00 per person per accident
for bodily injury.

(B) $30,000.00 per incident for bodily
injury.

(C) $10,000.00 per accident for prop-
erty damage.

(i1) No-Fault—$5,000.00.

(2) Proof of this insurance will be re-
quired at the time of registration.

(e) Vehicle safety inspections are not
required in the State of Georgia, how-
ever, vehicles operated on Fort Stew-
art/Hunter Army Airfield must be in
safe operating condition and be able to
pass spot vehicle safety equipment
checks conducted by the Military Po-
lice. Safety criteria is set forth in
§636.33 of this subpart.

§636.10 Hunter Army Airfield vehicle
registration.

Personnel assigned or employed at
Hunter Army Airfield are required to
register their privately owned vehicles
within five days after arrival to the in-
stallation. Requirements for registra-
tion are listed in AR 190-5 and this
part.

(a) Temporary passes may be issued
to personnel not assigned to the instal-
lation but requiring temporary access
to the installation. These include per-
sonnel employed by construction and
material handling vehicles requiring
on post access. Personnel requesting
temporary passes must meet the same
requirements as do personnel requiring
decals.

(1) Temporary passes will not exceed
45 days. Renewal of temporary passes is
prohibited except upon approval of the
Installation Commander or his/her des-
ignee.
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(2) Temporary passes will be con-
spicuously placed on the left side of the
vehicle dashboard between the dash-
board and the front windshield. Noth-
ing will be placed so as to obscure the
view of the temporary pass from the
exterior of the vehicle. The pass will
remain in this position during the en-
tire time the vehicle is on the installa-
tion. Failure to conspicuously display
the temporary pass could result in the
vehicle being removed from the instal-
lation.

(3) Temporary passes will remain
with the vehicle for which they were
issued and not be transferred to other
vehicles.

(4) Each person driving a vehicle on
the installation must individually
meet the drivers license requirement of
the installation as well as sign the
temporary pass.

(5) Temporary passes will be returned
to the Vehicle Registration section
when they have expired or area no
longer needed.

(b) Decals are to be issued to all mili-
tary and civilian employees of Hunter
Army Airfield, military retirees, and
contractors/vendors doing extended
business on the installations. Require-
ments outlined in AR 190-5 (32 CFR
part 634) and this part must be met be-
fore decals are issued.

(c) Personnel requiring permanent
decals, who do not meet the require-
ments outlined in AR 190-5 (32 CFR
part 634) and this part, will be issued
temporary passes not to exceed 45 days.
Registration requirements will be met
as soon as possible after issuance of the
temporary pass. A decal may then be
issued.

(d) DOD decals (DD Form 2220) will be
utilized for vehicle registration. Addi-
tional installation name and expiration
month and year decals will be utilized
with sizes and coloration as prescribed
in AR 190-5 (32 CFR part 634).

(e) Decals will be permanently af-
fixed to the vehicles for which they are
registered in one of two places:

(1) Exterior, front windshield lower
left corner.

(2) Front, left bumper of the vehicle,
conspicuously displayed. Decals will
not be affixed to the front spoilers or
any other area which obscures the
viewing of the decal.
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(3) Installation decals will be placed
directly beneath and centered on the
DOD decal. Expiration decals will be
placed on each side and level with the
DOD decal with the month on the left
and the year on the right.

(4) Decals will not be affixed to any
other portion of the vehicle other than
listed in §636.10(e) (1) through (3).

§636.11 Installation traffic codes

In addition to the requirements in
§634.25(d) of this subchapter, on-post
violations offenders will be cited under
the appropriate Georgia Traffic Code as
assimilated by 18 U.S.C. 13 (for civil-
ians) and Art 134c, Uniform Code of
Military Justice (UCMJ) (for military).
If no Georgia Code is appropriate for a
specific offense, civilians will be cited
under 40 U.S.C. 318a and military per-
sonnel will be cited under Art 92,
UCMJ. The Fort Stewart/Hunter Army
Airfield installation traffic code con-
forms to the State of Georgia Traffic
Law.

§636.12 Traffic accident investigation.

In addition to the requirements in
§634.28 of this subchapter, Military Po-
lice at Fort Stewart/Hunter Army Air-
field installation will investigate re-
portable motor vehicle accidents in-
volving government owned or privately
owned vehicles.

§636.13 Traffic accident investigation
reports.

In addition to the requirements in
§634.29 of this subchapter:

(a) Military Police at Fort Stewart/
Hunter Army Airfield installations will
record traffic accident investigations
on DA Form 3946 (Military Police Traf-
fic Accident Report) and DA Form 3975
(Military Police Report).

(b) All privately owned motor vehicle
accidents on Fort Stewart or Hunter
Army Airfield will be immediately re-
ported to the Military Police for inves-
tigation. Unless an emergency situa-
tion exists, vehicle(s) involved in an
accident will only be moved on order of
the Military Police.

§636.14 Parking.

In addition to the requirements in
§634.31 of this subchapter:
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(a) Military Police will enforce park-
ing in handicapped and Commanding
General reserved parking spaces at
Fort Stewart/Hunter Army Airfield sol-
dier service facilities and assess points
in accordance with Table 634.46 in
§634.46 of this subchapter and Table
636.19 in §636.19. Vehicles may be towed
for such violations as parking in handi-
capped parking spaces and parking on a
yellow curb among others.

(b) Reserved parking spaces in areas
under the control of units or staff sec-
tions may be designated by the com-
mander or staff section chief who is
also responsible to control the use of
these spaces.

(c) Parking spaces for tactical vehi-
cles at the Main Exchange/Commissary
area will be designated at the end of
rows, farthest from the facilities. Only
those vehicles properly authorized by
unit commanders will be parked at the
Main Exchange/Commissary area.

§636.15 Traffic violation reports.

In addition to the requirements in
§634.32 of this subchapter:

(a) The Provost Marshal in coordina-
tion with the Staff Judge Advocate will
determine what traffic offenses will be
referred to the U.S. Magistrate Court
by means of DD Form 1805.

(b) Of the four available actions on
the back of the DD Form 1408, super-
visors of civilian employees may take
one of the following two actions.

(c) No action taken: A finding of not
guilty. There must be an explanation
of the reason for no action taken.

(d) Administration: A finding of
guilty. This includes, but is not limited
to, such actions as a written warning,
letter of reprimand, or suspension. Su-
pervisors should coordinate with CPO,
MER branch before taking adverse ac-
tion.

(e) Reports of Commander’s action
taken will be forwarded to the Provost
Marshal Office through the appropriate
major subordinate commander.

§636.16 Detection, apprehension, and
testing of intoxicated drivers.

In addition to the requirements in
§634.36 of this subchapter, the standard
field sobriety test used by the Military
Police may include the following tests:

(a) Horizontal gaze nystagmus.
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(b) Walk and turn.
(c) One leg stand.

§636.17

In addition to the requirements of
§634.42 of this subchapter, the Provost
Marshal will conduct necessary coordi-
nation with civil enforcement agencies
to ensure receipt of information and
assistance as required. The Directorate
of Logistics will secure any necessary
permits for military movement on pub-
lic roads and highways.

Compliance with State laws.

§636.18

In addition to the requirements in
§634.44 of this subchapter, the Provost
Marshal Office will maintain driver
records.

Driving records.

§636.19 Point system application.
TABLE 636.19

Violation: Parking in a handicap zone .... Points assessed: 3

Violation: Parking against a yellow curb  Points assessed: 3

Violation: Parking within 10 feet of a fire Points assessed: 3
hydrant.

Violation: Impeding the flow of traffic

Violation: Other parking violations

Points assessed: 3
Points assessed: 2

§636.20 Point system procedures.

In addition to the requirements of
§634.47 of this subchapter:

(a) Reports of parking violations re-
corded on DD Form 1408 or DD Form
1805 will serve as a basis for deter-
mining point assessment.

(b) The instructions in paragraph (a)
of this section also apply to the receipt
of a DD Form 1408 (Armed Forces Traf-
fic Ticket) for a parking violation.

§636.21 Obedience to official traffic
control devices.

(a) All drivers will obey the instruc-
tions of official signs, unless directed
to do otherwise by the Military Police.

(b) Official traffic control devices,
such as traffic cones or barricades, are
presumed to have been placed by prop-
er authority.

§636.22 Speed regulations.

(a) Georgia state speed limits apply
unless otherwise specified by this part.

(b) Drivers will operate their vehicles
at a reasonable and prudent speed
based on traffic and road conditions,
regardless of posted speed limits.
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(c) The speed limit on the installa-
tion is 30 miles per hour unless other-
wise posted or if it falls within one of
the special speed limit situations (see
paragraph (d) of this section).

(d) The following special speed limits
apply:

(1) When passing troop formations, 10
miles per hour.

(2) The authorized speed limit in the
school zones is 15 miles per hour when
any of the following conditions are
present:

(i) A school crossing attendant is
present.

(ii) Children are present in the area.

(iii) The flashing, yellow, caution
lights are in operation.

(3) Fort Stewart housing areas, 20
miles per hour. Hunter Army Airfield
housing areas, 15 miles per hour.

(4) Tactical vehicle drivers will obey
posted speed limits; however, drivers
will not exceed 40 miles per hour on
paved roads and 25 miles per hour on
unpaved roads and tank trails. Com-
mercial Utility Cargo Vehicles
(CUCV’s) are tactical vehicles and will
obey the following off-road driving

speeds:

Day Driving: ............ Trails, 16 MPH
Cross County, 6 MPH

Night Driving: .......... Trails, 5 MPH (with headlights)
Cross Country, 5 MPH

Night Driving: .......... Trails, 4 MPH (Black-out Drive)

Cross County, 2.5 MPH

(5) Parking lots, 10 miles per hour.

(6) The authorized maximum speed
limit for rough terrain forklifts when
operated on hard surface roads will not
exceed 15 miles per hour. These vehi-
cles will also bear the Triangular Sym-
bol to alert trailing vehicles as re-
quired by the Occupational Safety and
Health Administration (OSHA) (29 CFR
1910.145).

§636.23 Turning movements.

(a) U-turns are prohibited on all
streets in the cantonment area.

(b) Right-turns will be made from a
position as close to the right edge or
right curb of the roadway as possible.

(c) Left-turns will be made from a po-
sition as close to the center line as pos-
sible or from a left turn lane, if avail-
able.

(d) All turns will be signaled continu-
ously beginning not less than 100 feet
prior to the turn.
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§636.24 Driving on right side of road-
way; use of roadway.

(a) All drivers will use the right side
of roadways, except:

(1) When passing a vehicle proceeding
in the same direction.

(2) When an obstruction is blocking
all or part of the right lane of the road-
way.

(3) When driving on a one-way street.

(b) Drivers proceeding in opposite di-
rections will pass to the right, each
using one-half of the roadway.

(c) Drivers passing another vehicle
traveling in the same direction will ex-
ercise the utmost caution and safety
and will abide by all applicable traffic
laws.

(d) Drivers of vehicles being passed
will give way to the right and not in-
crease their vehicle’s speed.

(e) Drivers will allow a sufficient dis-
tance between their vehicle and the ve-
hicle in front to allow a safe stop under
all conditions.

§636.25 Right-of-way.

(a) When two vehicles enter an inter-
section from different highways at the
same time, the driver of the vehicle on
the left will yield right-of-way. When
entering an intersection without traf-
fic control devices from a highway
which terminates at the intersection,
that driver will yield right-of-way.

(b) Drivers turning left within an
intersection will yield right-of-way to
vehicles approaching from the opposite
direction.

(c) Drivers approaching a stop sign
will stop at the marked stop line, if
present, or before entering the cross-
walk, if present, or at a point nearest
the intersecting roadway where the
driver will yield the right-of-way, if re-
quired.

(d) Drivers approaching yield signs
will slow down to a speed not exceeding
10 miles per hour and yield the right-
of-way to any approaching vehicles,
coming to a stop if necessary.

(e) Drivers entering or crossing a
roadway from any place other than an-
other roadway will yield the right-of-
way to vehicles on the roadway.

(f) Upon the immediate approach of
an authorized emergency vehicle iden-
tified as such, all drivers will yield the
right-of-way to the emergency vehicle.
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§636.26 Pedestrian’s rights and duties.

(a) Pedestrians will obey all traffic
control devices and regulations, unless
directed to do otherwise by the Mili-
tary Police.

(b) When traffic-control signals are
not in place or not in operation, the
driver of a vehicle will yield the right
of way, by slowing down or stopping,
when a pedestrian is in a crosswalk on
the same side of the road as the driv-
er’s vehicle, or when the pedestrian is
approaching so closely from the oppo-
site half of the roadway as to be in dan-
ger.

(c) Pedestrians will not suddenly
leave a curb or other place of safety
and walk or run into the path of a vehi-
cle which is so close to the crosswalk
that it is impractical for the driver to
stop.

(d) Pedestrians crossing a roadway,
at a point other than a crosswalk, will
yield the right-of-way.

(e) Pedestrians will not cross any
intersection diagonally unless clearly
authorized to do so.

(f) Every driver will exercise due care
to avoid colliding with any pedestrian
upon any roadway and will exercise
proper precaution upon observing any
child or any obviously confused, inca-
pacitated, or intoxicated person.

(g) A person who is under the influ-
ence of intoxicating liquor or any drug
to a degree which renders himself a
hazard will not walk upon any road-
way.

(h) Pedestrians will use sidewalks,
where provided, rather than walking
upon the roadway. When sidewalks are
not provided, pedestrians will walk the
shoulder of the roadway as far from the
edge of the roadway as possible. When
neither sidewalks nor a shoulder are
available, pedestrians will walk on the
extreme edge of the roadway, facing
traffic, and will yield to all oncoming
traffic.

(i) Individuals will not stand in or be-
side the roadway to solicit rides (hitch-
hike).

(j) Individuals will not stand in or be-
side the roadway to solicit business,
employment, or contributions from the
occupant of any vehicle.

(k) Pedestrians will yield to all au-
thorized emergency vehicles using an
audible signal and/or a visual signal.

81

§636.28

(1) The wearing of headphones or ear-
phones by pedestrians or joggers while
walking or jogging on roadways or on
the shoulders of roadways is prohib-
ited.

§636.27 Regulations for bicycles.

(a) Parents will not knowingly allow
their children to violate any of the pro-
visions of this section.

(b) Traffic laws and regulations in
this part apply to persons riding bicy-
cles. Bicycle riders are granted all the
rights and are subject to all duties of
motorized vehicle operators, except
those which logically do not apply.

(c) Bicycles will be parked against
the curb or in a rack, provided for that
purpose, and will be secured.

(d) Bicycle riders will not attach the
bicycle or themselves to any motorized
vehicle operating upon the roadway.

(e) Bicycles will be ridden upon the
roadway in single-file.

(f) Bicycles operated between dusk
and dawn will utilize a headlight visi-
ble for a minimum of 300 feet and a
rear reflector or red light visible for 300
feet to the rear.

(g) Bicycles will not be ridden with-
out an operable brake system.

(h) Bicycles will not be ridden if the
pedal, in its lowermost position, is
more than 12 inches above the ground.

(i) If a bicycle/pedestrian path or
sidewalk is present, bicyclists will use
the patch or sidewalk instead of the
roadway.

(j) Certain roadways have been des-
ignated and marked as being off-limits
to bicyclists. Bicyclists will use an al-
ternate roadway or a bicycle path rath-
er than those roadways.

§636.28 Special rules for motorcycles/
mopeds.

(a) Traffic laws and regulations in
this part apply to persons riding mo-
torcycles/mopeds. Motorcyle/moped op-
erators are granted all the rights and
are subject to all duties of motor vehi-
cle operators, except those which logi-
cally do not apply.

(b) Motorcycles/moped operators will
ride only while seated facing forward
with one leg on either side of the vehi-
cle on the permanent and regular seat
of the vehicle. Passengers will not be
carried unless the vehicle is designed
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to carry a passenger. Passengers will
only be carried in a manner which nei-
ther interferes with the operation of
the vehicle nor obstructs the operator’s
view. Operators will keep both hands
on the vehicle’s handlebars.

(c) Motorcycle/moped operators are
entitled to the use of a full lane of traf-
fic. Motorcycle/moped operators will
not pass another vehicle using the
same lane as the overtaken vehicle.
Motorcycles/mopeds will not be oper-
ated between lanes of traffic or be-
tween adjacent lines or rows of vehi-
cles.

(d) Motorcycles/moped headlights
and tail lights will be illuminated at
anytime the vehicle is being operated.

(e) Motorcycle/moped operators will
not attach their vehicle or themselves
to any other motorized vehicle oper-
ating upon the roadway.

(f) Footrests will be provided for pas-
sengers. Motorcycles/mopeds will not
be operated with handlebars more than
15 inches above the seat which the op-
erator occupies. No back rest attached
to the motorcycle/moped will have a
sharp point at its apex.

(g) All motorcycle/moped operators/
passengers will comply with the fol-
lowing safety requirements:

(1) Wear the following protective
equipment:

(i) Properly fastened (under the chin)
DOT approved helmet.

(ii) Eye protection (clear goggles or a
face shield attached to the helmet).

(iii) Full-fingered gloves.

(iv) Long trousers.

(v) Long-sleeved shirt or jacket (with
sleeves rolled down).

(vi) Leather boots or over-the-ankle
shoes.

(vii) High-visibility garments (bright
color for day and retro-reflective for
night).

(2) Motorcycle/moped headlights will
be turned on at all times.

(3) Motorcycle/moped must have two
rear-view mirrors (one mirror on each
side of the handlebars).

(4) Use of headphones or earphones
while driving is prohibited.

(h) Military personnel, civilian em-
ployees, and family member drivers of
a privately or government-owned mo-
torcycle/moped (two or three wheeled
motor driven vehicles) are required to
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attend and complete an approved Mo-
torcycle Defense Driving Course
(MDDC) prior to operation of the mo-
torcycle/moped on the installation.
Upon completion of the course, per-
sonnel will be provided with a MDDC
card. Personnel are authorized to oper-
ate their motorcycle/moped on the in-
stallation for the purpose of attending
the motorcycle safety course. Attend-
ance may be verified by contacting the
Installation Safety Office.

§636.29 Go-carts, minibikes, and all
terrain vehicles (ATV’s).
(a) Operators of ‘‘go-carts,”’

“minibikes,” and ATV’s 16 years of age
or older, must comply with applicable
Georgia State Law and Fort Stewart
traffic laws and regulations contained
in this part.

(b) ‘“‘Go-carts,” ‘‘minibikes,” and
ATV’s operated on installation road-
ways are required to meet the require-
ments of this part and the Georgia
Traffic Code.

(c) Off-road vehicles will only be op-
erated in areas specified by the DPCA.
The DPCA will specify conditions for
off-road operation.

(d) ‘“‘Go-carts,” ‘‘minibikes,” and
ATV’s will only be operated during
daylight hours and will not be operated
during periods of inclement weather or
reduced visibility.

(e) Operators and passengers of ‘‘go-
carts,” ‘“‘minibikes,” and ATV’s must
wear approved protective helmets, eye
protection, and footwear (open-toed
footwear is prohibited).

(f) Soldiers or sponsors of persons op-
erating ‘‘go-carts,” ‘“‘minibikes,” and
ATV’s are responsible for the safe oper-
ation of the vehicle.

§636.30
ing.

Stopping, standing and park-

(a) Drivers will not stop, park, or
leave standing their vehicle, whether
attended or unattended, upon the road-
way when it is possible to stop, park or
leave their vehicle off the roadway. In
any case, parking or standing the vehi-
cle upon the roadway will only be done
in an emergency.

(b) Vehicles, not clearly identified as
operated by a handicapped individual,
will not be parked in a handicapped
parking space.
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(c) Whenever Military Police find a
vehicle parked or stopped in violation
of this section, they may immediately
move, or cause to be moved, the vehi-
cle off the roadway. At the direction of
the Provost Marshall, or his designee,
vehicles parked in restricted or re-
served parking spaces, may be moved.

(d) The Military Police may remove
or cause to be removed, to a safe place,
any unattended vehicle illegally left
standing upon any highway or bridge
or within 10 feet of any railroad track
on the installation.

(e) As a crime prevention measure,
the Military Police may pick up keys
left in vehicles, secure the vehicle in
place, and post a notice directing the
owner to proceed to the MP station to
claim his/her keys. The program will be
adequately publicized and will only be
invoked after a conscientious attempt
to locate the owner.

(f) No driver will stop, stand, or park
a vehicle:

(1) On the roadway side of any vehi-
cle stopped or parked at the edge of a
curb or a street.

(2) On a sidewalk.

(3) Within an intersection.

(4) On a crosswalk.

(5) Alongside or opposite any street
excavation or obstruction when traffic
would be obstructed.

(6) Upon a bridge or other elevated
structure.

(7) On any railroad tracks or within
10 feet of any rail road track.

(8) On any controlled-access highway.

(9) Where prohibited by official signs.

(10) Alongside any roadway in any
manner which obstructs traffic.

(g) No driver will stand or park a ve-
hicle, whether occupied or not, except
momentarily to pick up or discharge a
passenger or passengers:

(1) In front of a public or private
driveway.

(2) Within 10 feet of a fire hydrant.

(3) Within 20 feet of a crosswalk at an
intersection.

(4) Within 20 feet upon the approach
to any flashing signal, a stop sign,
yield sign, or traffic control signal lo-
cated at the side of a roadway.

(5) Within 20 feet of a driveway en-
trance to any fire station and on the
side of a street opposite the entrance
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to any fire station within 75 feet of said
entrance (when properly sign posted).

(6) At any place where official signs
prohibit standing.

(7) Adjacent to any curb painted yel-
low or identified, by signs, as a ‘“No
Parking’’ area.

(8) Along a roadway against the flow
of traffic.

(9) Within 20 feet of any building in
what would reasonably be considered a
“fire-lane’ unless specified as a park-
ing space.

(10) Parallel parking along the curb
is authorized in housing areas unless
otherwise posted.

(11) Parking is prohibited upon lawns
or grassed (seeded) areas, unless spe-
cifically authorized by the Provost
Marshal. This prohibition is not in-
tended, however, to extend to those lo-
cations designated as bivouac sites,
range areas, etc.

(12) No dual-wheeled or tandem-
wheeled recreational vehicles and trail-
ers will be stored at government quar-
ters. All other recreational vehicles, to
include campers, trailers, boats, pop-up
campers, and camper shells may be
parked in the driveway area or under
the carport of individual quarters. To
prevent injury to children playing on
and around trailers, one tire on each
side of the trailer will be chocked in
front and back. Trailer tongues, with-
out installed supports, will either be
left on the ground or supported in such
a manner as to preclude the support
tipping over and allowing the trailer
tongue to fall. If the vehicle creates a
safety hazard or is an eyesore, per-
sonnel are encouraged to use the stor-
age facilities available at the Outdoor
Recreation Center, Holbrook Pond,
Fort Stewart, or at the Private Vehicle
Storage area at Hunter Army Airfield.
House trailers are not authorized to be
parked in the quarters area. Campers,
camper trailers, and tents will not be
approved for occupancy in the quarters
area. Parking of recreational vehicles
on the street will be limited to 24 hours
for owners to load and unload the vehi-
cle at the owner’s quarters.

(h) No driver will use a parking lot,
sidewalk, fire lane, or vacant property
to drive on in order to avoid a traffic
control device or alter the traffic flow
plan unless authorized to do so by the
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Military Police or a traffic control de-
vice.

§636.31 Abandoned vehicles.

(a) Any MP or DOD police officer who
finds or has knowledge of a motor vehi-
cle which has been left unattended or
abandoned on a street, road, highway,
parking lot, or any other real property
of the installation for a period of at
least 72 hours may be authorized by the
Provost Marshal or his designee to
cause said motor vehicle to be moved
to an impoundment lot for storage.

(b) Any MP or DOD police officer
who, under the provisions of this sec-
tion, causes any motor vehicle to be
moved to an impoundment lot or other
temporary place of safety is acting
with proper authority and within the
scope of that officer’s employment, ex-
cept that any wanton or intentional
damage done to any motor vehicle by
any MP or DOD police officer should
not be within the scope of either that
officer’s authority or employment.

(¢) Unit commanders, with knowl-
edge of an abandoned vehicle in their
unit area, should attempt to identify
the owner and have them remove the
vehicle. When owners cannot be identi-
fied or are no longer assigned to this
command, unit commanders will notify
the MP’s to initiate impoundment pro-
cedures.

(d) Civilian vehicles left abandoned
on the reservation will be towed to an
impoundment lot for further disposi-
tion.

(e) Personnel experiencing motor ve-
hicle trouble may authorize the MP
desk to obtain the assistance of a civil-
ian wrecker, but in doing so, the gov-
ernment assumes no liability of pay-
ment for such services or possible re-
sulting damage.

§636.32 Miscellaneous instructions.

(a) All unattended motor vehicles
will have the engine stopped and the
ignition locked.

(b) Vehicles will not be operated
when so loaded with passengers and/or
goods that the driver’s view is blocked
or control over the driving mechanism
is interfered with.

(c) Drivers, other than on official
business, will not follow any emer-
gency vehicle, operating under emer-

84

32 CFR Ch. V (7-1-11 Edition)

gency conditions, closer than 500 feet
or park closer than 500 feet to any
emergency vehicle stopped for an emer-
gency.

(d) No vehicle will be driven over a
fire hose unless directed to do so by a
fire official, or the Military Police.

(e) Ground guides will be posted, dur-
ing backing, at the left rear of any %4
ton or larger vehicle.

(f) All vehicles carrying a load will
have the load secured and/or covered to
prevent the load from blowing or
bouncing off the vehicle.

(g) A red flag or red light, visible for
at least 100 feet from the rear will be
attached to any load protruding be-
yond the rear of any vehicle.

(h) Troop marches, physical training
runs, etc., will not be conducted in a
manner that will interfere with motor
vehicle traffic on the Fort Stewart/
Hunter Army Airfield reservation.

(1) Units participating in parades and
related practices, road marches, etc.,
will not conduct such marches upon
any hard surface road or traffic way
unless coordination has been made
with the Provost Marshal Office.

(2) Physical training runs, exercises,
or tests will not be conducted upon any
hard surface road or traffic way unless
such is specifically allowed in 24th In-
fantry Division (Mechanized) and Fort
Stewart Regulation 350-1.

(i) Congested housing areas on the in-
stallation require special precaution on
the part of drivers and persons living in
those areas.

(1) Parents can assist drivers in this
regard by reminding their children
that housing area streets are ex-
tremely dangerous and that playing in
the street is prohibited.

(2) Bus stops are sites particularly
prone to large numbers of children
playing immediately adjacent to or ac-
tually in the roadway while awaiting
arrival of the school bus.

(3) Complaints received by the MP
desk, concerning children playing in
the streets, must be investigated in the
interest of safety. Repeated violations
could result in further action by the
chain of command.

(j) Vehicles and/or trailers will not be
towed with a chain or rope (vehicles
may be towed by another privately
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owned vehicle by use of a rigid tow
bar).

(k) At entrances to Fort Stewart/
Hunter Army Airfield where a gate
guard is positioned, drivers are re-
quired to obey his/her instructions.
During hours of darkness, headlights
will be switched to parking lights upon
approach to the gate.

(1) Motorists will drive with head-
lights illuminated at any time from a
half hour after sunset to a half hour be-
fore sunrise and at any time when it is
raining in the driving zone and at any
other time when there is not sufficient
visibility to render clearly discernible
persons and vehicles on the highway at
a distance of 500 feet ahead.

(m) Motor vehicles will not be oper-
ated if visibility to the front, rear, or
side is rendered unsafe and improper
from fogged or iced-over windows.

(n) Aircraft runways, taxiways, and
aprons at Hunter Army Airfield and
Wright Army Airfield and ‘“‘OFF-LIM-
ITS” to all privately owned vehicles.

(o) Extensive repairs to automobiles
will not be undertaken in housing
areas, parking lots, or other similar
areas. Repairs extending over a 24 hour
period will be considered extensive.

(p) Tactical vehicles will not be driv-
en in housing areas. Post police or ve-
hicles on similar details may drive in
the housing areas as required.

(q) Active duty personnel residing on
post are encouraged to have their pri-
vately owned bicycles, ‘‘go-carts,” and
“minibikes” registered with the Pro-
vost Marshal’s Office (Registration
Branch) in conjunction with the Instal-
lation Crime Prevention Program.

(r) All personnel operating a vehicle
on Fort Stewart/Hunter Army Airfield
will have proof of insurance for the ve-
hicle, in the vehicle at all times.

§636.33 Vehicle safety inspection cri-
teria.

(a) The vehicle safety inspection cri-
teria listed in this paragraph (a) are
general in nature; specific evaluation
techniques for these criteria are con-
tained in Georgia Traffic Law.

(1) Headlights—every vehicle, except
motorcycles, will have at least two
headlights, one on each side of the
front of the vehicle, capable of illu-
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minating 500 feet to the front. Motor-
cycles will have one headlight.

(2) Tail Lamps—every vehicle will
have at least one red, self-illuminating
lamp, on the rear of the vehicle, visible
from 500 feet to the rear.

(3) Registration Plate Lamp—every
vehicle will have a lamp designed to il-
luminate the registration plate with
white light making the plate legible
from a distance of 50 feet.

(4) Rear Reflectors—every vehicle,
except motorcycles, will have two red
reflectors on the rear. Motorcycles will
have one red reflector.

(5) Stop Lamp—every vehicle will
have at least one red or yellow stop
lamp on the rear which will be actu-
ated upon application of the foot
brake.

(6) Turn Signals—every vehicle will
be equipped with electrical or mechan-
ical turn signals capable of indicating
any intention to turn either to the
right or to the left, and visible from
the front and rear. This requirement
does not apply to any motorcycle or
motor-driven cycle manufactured prior
to 1 January 1972.

(7) Brakes—every vehicle will be
equipped with brakes adequate to con-
trol the movement of and to stop and
hold such vehicle.

(8) Horn—every vehicle will be
equipped with an operable horn, capa-
ble of emitting sound audible for at
least 200 feet.

(9) Muffler—every vehicle will have a
muffler in good working order and in
constant operation.

(10) Mirror—every vehicle, from
which the driver’s view is obstructed,
will be equipped with a mirror reflect-
ing a view of the highway for a dis-
tance of at least 200 feet to the rear.

(11) Windows—the view through vehi-
cle windows will not be obstructed by
any sign, poster, or other nontrans-
parent material. Windshields and rear
windows will not have starburst or spi-
der webbing effect greater than 3
inches by 3 inches. No opaque or solid
material including, but not limited to
cardboard, plastic, or taped glass will
be employed in lieu of glass.

(12) Windshield Wipers—every vehi-
cle, except motorcycles, will be
equipped with operable windshield wip-
ers.
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(13) Tires—every vehicle will be
equipped with serviceable rubber tires
which will have a tread depth of at
least two thirty-seconds of an inch.

(14) Suspension Systems—no vehicle
will have its rear end elevated above
the vehicle manufacturer’s designated
height (49 CFR 570.8).

(b) The criteria listed in paragraph
(a) of this section are not necessarily
an inclusive list. A vehicle may be
deemed unsafe to operate when any
part of the vehicle is defective and ren-
ders the vehicle dangerous to others.

§636.34 Restraint systems.

(a) Restraint systems (seat belts) will
be worn by all operators and pas-
sengers of U.S. Government vehicles on
or off the installations.

(b) Restraint systems will be worn by
all civilian personnel (family members,
guests, and visitors) driving or riding
in a private owned vehicle on the Fort
Stewart/Hunter Army Airfield installa-
tions.

(c) Restraint systems will be worn by
all soldiers and Reserve Component
members on active Federal service
driving or riding in a private owned ve-
hicle whether on or off the installa-
tions.

(d) Infant/child restraint devices (car
seats) are required in private owned ve-
hicles for children 4 years old or under
and not exceeding 45 pounds in weight.

(e) Restraint systems are required
only in cars manufactured after model
year 1966.

(f) The operator of a vehicle is re-
sponsible for ensuring the use of seat
belts, shoulder restraints, and child re-
straining systems when applicable and
may be cited for failure to comply (40
U.S.C. 318a).

(g) Passengers (over the age of 16) are
responsible for ensuring that their seat
belts/shoulder restraints are used when
applicable and may be cited for failure
to comply (40 U.S.C. 318a).

§636.35

The wearing of headphones or ear-
phones is prohibited while driving a
U.S. Government vehicle, POV, motor-
cycle, or other self-propelled two-
wheel, three-wheel, or four-wheel vehi-
cle powered by a motorcycle type en-
gine. This does not negate the require-

Headphones and earphones.
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ment for wearing hearing protection
when conditions or good judgment dic-
tate use of such protection.

§636.36 Alcoholic beverages.

(a) Consuming alcoholic beverages as
an operator or passenger in or on U.S.
Government or privately owned vehi-
cles is prohibited.

(b) Consuming alcoholic beverages on
any roadway, parking lot, or where
otherwise posted is prohibited.

(c) Having open containers of alco-
holic beverages in vehicles or areas not
designated for the consumption of alco-
hol is prohibited.

§636.37 Use of “Denver Boot” device.

The ‘“‘Denver Boot’ device will be
used by Military Police as an addi-
tional technique to assist in the en-
forcement of parking violations when
other reasonably effective but less re-
strictive means of enforcement (such
as warnings, ticketing, reprimands,
suspensions, or revocations of on-post
driving privileges) have failed, or im-
mobilization of the private owned vehi-
cle is necessary for safety.

(a) The use of booting devices will be
limited to application by the Military
Police under the following conditions:

1) Immobilization of unsafe,
uninspected, or unregistered vehicles.

(2) Immobilization of vehicles in-
volved in criminal activity.

(3) For repeat offenders of the park-
ing violations outlined in this supple-
ment. Three or more parking viola-
tions within 6 months constitutes
grounds to boot the vehicle.

(4) At the discretion of the Provost
Marshal or his designee, on a case-by-
case basis.

(b) Booted vehicle will be marked, for
driver notification, by placing an or-
ange in color notice on the vehicle
windshield. The notice will contain in-
formation on why the vehicle was boot-
ed and instructions on how to have the
booting device properly removed by the
Military Police (see figure 636.37).

FIGURE 636.37. DRIVER BOOTING DEVICE
NOTICE

1. Your vehicle is illegally parked and has
been secured in place by the Military Po-
lice with a vehicle restraining device. Do
not move this vehicle until the restraining
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device is properly removed by the Military
Police.

. Any movement, or attempted movement,
of this vehicle could result in damage to
the device and the vehicle. You will be re-
sponsible for any such damage to the vehi-
cle and/or the restraining device.

Any removal, or attempted removal, of the
device could result in you being charged
with a criminal offense.

. To have this device properly removed by
the Military Police, contact the following:

Mon-Fri, 7: a.m.-5: p.m., Bldg 292,
Phone 767-2848/8659
Non-Duty Hours, Bldg 285, Phone 767-2822

Notice

§636.38 Impounding privately owned
vehicles (POVs).

This section provides the standards
and procedures for towing,
inventorying, searching, impounding,
and disposing of private owned vehi-
cles.

(a) Implied consent to vehicle impound-
ment. Any person granted the privilege
of operating a motor vehicle on the
Fort Stewart/Hunter Army Airfield in-
stallations shall be deemed to have
given his or her consent for the re-
moval and temporary impoundment of
the privately owned vehicle when it is
parked illegally for unreasonable peri-
ods, interfering with operations, cre-
ating a safety hazard, disabled by acci-
dent, left unattended in a restricted or
controlled area, or abandoned. Such ve-
hicles will be towed by a contracted ci-
vilian wrecker service and placed in
that service’s storage lot. Such persons
further agree to reimburse the civilian
wrecker service for the cost of towing
and storage should their vehicle be re-
moved or impounded.

(b) Standards of impoundment. (1) Pri-
vately owned vehicles will not be im-
pounded unless they clearly interfere
with ongoing operations or movement
of traffic, threaten public safety or
convenience, are involved in criminal
activity, contain evidence of criminal
activity, or are stolen or abandoned.

(2) The impoundment of a privately
owned vehicle is inappropriate when
reasonable alternatives to impound-
ment exist.
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(i) An attempt will be made to locate
the owner of the privately owned vehi-
cle and have the vehicle removed.

(ii) The vehicle may be moved a short
distance to a legal parking area and
temporarily secured until the owner is
located.

(iii) Another responsible person may
be allowed to drive or tow the privately
owned vehicle with permission from
the owner, operator, or person empow-
ered to control the vehicle. In this
case, the owner, operator, or person
empowered to control the vehicle will
be informed that the Military Police
are not responsible for safeguarding
the privately owned vehicle.

(3) Impounding of privately owned ve-
hicle is justified when any of the fol-
lowing conditions exist:

(i) The privately owned vehicle is il-
legally parked—

(A) On a street or bridge, or is double
parking and interferes with the orderly
flow of traffic.

(B) On a sidewalk, within an intersec-
tion, or a cross-walk, on a railroad
track, in a fire lane, or is blocking a
driveway, so that the vehicle interferes
with the operations or creates a safety
hazard to other roadway users or the
general public. An example would be a
vehicle parked within 15 feet of a fire
hydrant or blocking a properly marked
driveway of a fire station or aircraft-
alert crew facility.

(C) When blocking an emergency exit
door of any public place (installation
theater, club, dining facility, hospital,
or other facility).

(D) In a ‘‘tow-away’’ zone that is so
marked with proper signs.

(ii) The privately owned vehicle
interferes with—

(A) Street cleaning operations and
attempts to contact the owner have
been unsuccessful.

(B) Emergency operations during a
natural disaster or fire or must be re-
moved from the disaster area during
cleanup operations.

(iii) The privately owned vehicle has
been used in a crime or contains evi-
dence of criminal activity.

(iv) The owner or person in charge
has been apprehended and is unable or
unwilling to arrange for custody or re-
moval.
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(v) The privately owned vehicle is
mechanically defective and is a menace
to others using the public roadways.

(vi) The privately owned vehicle is
disabled by a traffic incident and the
operator is either unavailable or phys-
ically incapable of having the vehicle
towed to a place of safety for storage
or safekeeping.

(vii) Military Police reasonably be-
lieve the vehicle is abandoned.

(¢) Towing and storage. (1) Impounded
privately owned vehicles will be towed
and stored by a contracted wrecker
service.

(2) An approved impoundment area
belonging to the contracted worker
service will be used for the storage of
impounded vehicles. This area will as-
sure adequate accountability and secu-
rity of towed vehicles. One set of keys
to the enclosed area will be maintained
by the Military Police.

(3) Temporary impoundment and
towing of privately owned vehicles for
violations of this supplement or in-
volvement in criminal activities will
be accomplished under the direct su-
pervision of the Military Police.

(d) Procedure for impoundment. (1) Un-
attended privately owned vehicles.

(i) DD Form 2504 (Abandoned Vehicle
Notice) will be conspicuously placed on
privately owned vehicles considered
unattended. This action will be docu-
mented by an entry in the Military Po-
lice desk journal.

(ii) The owner will be allowed three
days from the date the privately owned
vehicle is tagged to remove the vehicle
before impoundment action is initi-
ated. If the vehicle has not been re-
moved after three days, it will be re-
moved by a contracted civilian wrecker
service. A DD Form 2505 (Abandoned
Vehicle Removal Authorization) will
be completed and issued to the con-
tractor by the Military Police.

(iii) After the vehicle has been re-
moved, the Military Police will com-
plete DD Form 2506 (Vehicle Impound-
ment Report) as a record of the actions
taken.

(A) An inventory listing personal
property will be done to protect the
owner, Military Police, the Contractor,
and the Commander.

(B) The contents of a closed con-
tainer such as a suitcase inside the ve-
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hicle need not be inventoried. Such ar-
ticles should be opened only if nec-
essary to identify the owner of the ve-
hicle or if the container might contain
explosives or otherwise present a dan-
ger to the public. Merely listing the
container and sealing it with security
tape will suffice.

(C) Personal property will be placed
in the Military Police found property
room for safe keeping.

(iv) DD Form 2507 (Notice of Vehicle
Impoundment) will be forwarded by
certified mail to the address of the last
known owner of the vehicle to advise
the owner of the impoundment action,
and request information concerning
the owner’s intentions pertaining to
the disposition of the vehicle.

(2) Stolen privately owned wvehicles or
vehicles involved in criminal activity. (1)
When the privately owned vehicle is to
be held for evidentiary purposes, the
vehicle will remain in the custody of
the Military Police or CID until law
enforcement purposes are served.

(i1) Recovered stolen privately owned
vehicles will be released to the reg-
istered owner, unless held for evi-
dentiary purposes, or to the law en-
forcement agency reporting the vehicle
stolen.

(iii) A privately owned vehicle held
on request of other authorities will be
retained in the custody of the Military
Police or CID until the vehicle can be
released to such authorities.

(e) Search incident to impoundment
based on criminal activity. Search of a
privately owned vehicle in conjunction
with impoundment based on criminal
activity will likely occur in one of the
following general situations:

(1) The owner or operator is not
present. This situation could arise dur-
ing traffic and crime-related impound-
ments and abandoned vehicle seizures.
A property search related to an inves-
tigation of criminal activity should not
be conducted without search authority
unless the item to be seized is in plain
view or is readily discernible on the
outside as evidence of criminal activ-
ity. When in doubt, proper search au-
thority should be sought, during duty
hours, through the Chief, Criminal Law
Branch of the Office of Staff Judge Ad-
vocate and after duty hours from the
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Duty Judge Advocate, before search-
ing.

(2) The owner or operator is present.
This situation can occur during either
a traffic or criminal incident, or if the
operator is apprehended for a crime or
serious traffic violation and sufficient
probable cause exists to seize the vehi-
cle. This situation could also arise dur-
ing cases of intoxicated driving or traf-
fic accidents in which the operator is
present but incapacitated or otherwise
unable to make adequate arrangements
to safeguard the vehicle. If danger ex-
ists to the Military Police or public or
if there is risk of loss or destruction of
evidence, an investigative type search
of the vehicle may be conducted with-
out search authority.

(f) Disposition of vehicles after im-
poundment. (1) If a privately owned ve-
hicle is impounded for evidentiary pur-
poses, the vehicle can be held for as
long as the evidentiary or law enforce-
ment purpose exists. The vehicle must
then be returned to the owner without
delay unless directed otherwise by
competent authority.

(2) If the vehicle is unclaimed after 45
days from the date notification was
mailed to the last known owner or the
owner released the vehicle by properly
completing DD Form 2505, the vehicle
will be disposed of by one of the fol-
lowing procedures:

(i) Release to the
known.

(ii) Processed as abandoned property
in accordance with DOD 4160.21-M.

lienholder, if

APPENDIX A TO PART 636—REFERENCES

Publications and forms referenced in this
part may be viewed at the Office of the Pro-
vost Marshall on any major Army installa-
tion or may be obtained from the National
Technical Information Service, U.S. Depart-
ment of Commerce, 5285 Port Royal Road,
Springfield, VA 22161.

In addition to the related publications list-
ed in appendix A to part 634 of this sub-
chapter, the following publications provide a
source of additional information:

FS Reg 190-7, Emergency Vehicle Operation
F'S Reg 350-1, Active Component Training

FS Reg 385-14, Post Range Regulation

FS Reg 755-2, Lost, Abandoned, or Unclaimed

Privately Owned Personal Property

In addition to the prescribed forms used in
appendix A to part 634 of this subchapter, the
following forms should be used:
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AFZP Form Letter 316, Suspension of Driv-
ing Privileges

DA Form 3946, Military Police Traffic Acci-
dent Report

DA Form 3975, Military Police Report

DD Form 1920, Alcohol Influence Report

DD Form 2220, DOD Registered Vehicle

DD Form 2504, Abandoned Vehicle Notice

DD Form 2505, Abandoned Vehicle Removal
Authorization

DD Form 2506, Vehicle Impoundment Report

DD Form 2507, Notice of Vehicle Impound-
ment

Other References

8 U.S.C. 18.

40 U.S.C. 318a.

Memorandum of Understanding, Subject:
Seizure of Assets for Administrative For-
feiture in Drug Related Cases.

APPENDIXES B-C TO PART 636
[RESERVED]

APPENDIX D TO PART 636—GLOSSARY

In addition to the terms listed in appendix
D to part 634 of this subchapter, the fol-
lowing terms apply:

ATV—AIll Terrain Vehicles

CID—Criminal Investigation Division

CUCV—Commercial Utility Cargo Vehicle

DDC—Defensive Driving Course

DOD—Department of Defense

DPCA—Directorate of Personnel and Com-
munity Activities

DUI—Driving Under the Influence

DDC—Motorcycle Defensive Driving Course

MP—Military Police

NLT—Not later than

USAREUR—United States Army—Europe
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U.S.C.

Subpart A—Investigations

§637.1 General.

(a) Military Police Investigators
(MPI) and Department of the Army Ci-
vilian (DAC) detectives/investigators
fulfill a special need for an investiga-
tive element within the military police
to investigate many incidents, com-
plaints, and matters not within U.S.
Army Criminal Investigation Com-
mand (USACIDC) jurisdiction, but
which cannot be resolved immediately
through routine military police oper-
ations. Investigative personnel are as-
sets of the installation or activity com-
mander, under the supervision of the
local provost marshal. USACIDC ele-
ments will provide investigative assist-
ance in the form of professional exper-
tise, laboratory examinations, poly-
graph examinations, or any other as-
sistance requested which does not dis-
tract from the USACIDC mission of in-
vestigating serious crimes. A spirit of
cooperation and close working rela-
tionship is essential between USACIDC
and the provost marshal office in order
to accomplish the mission and project
a professional police image.

(b) Creation of a formalized inves-
tigation program does not constitute
the establishment of a dual ‘‘detective”
force. The separation of investigative
responsibilities is very distinct. The
MPI Program is neither a career pro-
gram nor a separate Military Occupa-
tional Specialty (MOS). Individuals in
the MPI Program are specially se-
lected, trained, and experienced mili-
tary or civilian men and women per-
forming traditional military police
functions. Military personnel are iden-
tified by their additional skill identi-
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fiers (ASI V5) and may be employed in
any assignment appropriate to their
grade and MOS.

(c) The provost marshal may author-
ize wearing of civilian clothing for the
MPI investigative mission.

(d) MPI and DAC detective/investi-
gator personnel must be familiar with
and meet the requirements of Army
Regulation (AR) 190-14 (Carrying of
Firearms and Use of Force for Law En-
forcement and Security Duties).

§637.2 Use of MPI and DAC Detec-
tives/Investigators.

Only those matters requiring inves-
tigative development will be referred
to the MPI for investigation. Provost
marshals will develop procedures to de-
termine which incidents will be re-
ferred to the MPI for completion and
which will be retained and completed
by uniformed MP personnel. Except as
otherwise provided, MPI and DAC de-
tectives/investigators will normally be
employed in the following investiga-
tions:

(a) Offenses for which the maximum
punishment listed in the Table of Max-
imum Punishment, Manual for Courts-
Martial, United States, 2002 is confine-
ment for 1 year or less. Provisions of
the Federal Assimilative Crimes Act
will also be considered when assigning
cases to MPI. The same punishment
criteria apply.

(b) Property-related offenses when
the value is less than $1,000 provided
the property is not of a sensitive na-
ture, such as government firearms, am-
munition, night vision devices, or con-
trolled substances.

(c) Offenses involving use and/or pos-
session of non-narcotic controlled sub-
stances when the amounts are indic-
ative of personal use only. Military po-
lice will coordinate with the local
USACIDC element in making deter-
minations of ‘“‘personal use’’. MPI and
DAC detectives/investigators may be
employed in joint MPI/USACIDC drug
suppression teams; however, the con-
duct of such operations and activities
remain the responsibility of USACIDC.
When employed under USACIDC super-
vision, MPI and DAC detectives/inves-
tigators may also be utilized to make
controlled buys of suspected controlled
substances.
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(d) Activities required for the secu-
rity and protection of persons and
property under Army control, to in-
clude support of Armed Forces Dis-
ciplinary Control Boards as prescribed
in AR 190-24. If MPI detect a crime-
conducive condition during the course
of an investigation, the appropriate
physical security activity will be
promptly notified. Crime-conducive
conditions will also be identified in
military police reports.

(e) Allegations against MP personnel,
when not within the investigative re-
sponsibilities of USACIDC.

(f) Offenses committed by juveniles,
when not within the investigative re-
sponsibilities of USACIDC.

(g) Gang or hate crime related activ-
ity, when not within the investigative
responsibilities of USACIDC.

§637.3 Installation Commander.

The installation commander, whose
responsibilities include ensuring good
order and discipline on his installation,
has authority to order the initiation of
a criminal investigation upon receipt
of information of activity of a criminal
nature occurring on the installation.

§637.4 Military  Police and the
USACIDC.
(a) The military police or the

USACIDC are authorized to investigate
allegations of criminal activity occur-
ring on the installation. Nothing in
this paragraph is intended to conflict
with or otherwise undermine the delin-
eation of investigative responsibilities
between the military police and the
USACIDC as set forth in AR 195-2.

(b) When investigative responsibility
is not clearly defined, and the matter
cannot be resolved between military
police investigations supervisors and
USACIDC duty personnel, or between
military police investigations super-
visors and unit commanders, the pro-
vost marshal will be informed and will
resolve the matter with the appro-
priate USACIDC activity commander/
Special Agent in Charge (SAC) or unit
commander.

(c) The control and processing of a
crime scene and the collection and
preservation of the evidence are the ex-
clusive responsibilities of the investi-
gator or supervisor in charge of the
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crime scene when the military police
have investigative responsibility. To
prevent the possible loss or destruction
of evidence, the investigator or super-
visor in charge of the crime scene is
authorized to exclude all personnel
from the scene. The exercise of this au-
thority in a particular case may be
subject to the requirement to preserve
human life and the requirement for
continuing necessary operations and
security. These should be determined
in conjunction with the appropriate
commander and, where applicable,
local host country law enforcement au-
thorities.

(d) Unit commanders should consult
with the installation provost marshal
concerning all serious incidents. Exam-
ples of incidents appropriate for inves-
tigation at the unit level include sim-
ple assaults not requiring hospitaliza-
tion and not involving a firearm, or
wrongful damage to property of a value
under $1,000. Other incidents should be
immediately referred to the installa-
tion provost marshal.

(e) The military police desk is the of-
ficial point of contact for initial com-
plaints and reports of offenses. The
provisions of AR 190-45 are to be fol-
lowed for all military police records,
reports, and reporting.

(1) When incidents are reported di-
rectly to a USACIDC field element,
USACIDC may either direct the report-
ing person to the MP desk or report the
incident to the MP desk themselves.

(2) Upon receipt of the complaint or
report of offense, the MP desk will dis-
patch an available patrol to the scene
of the incident. The patrol will take
appropriate measures to include locat-
ing the complainant, witnesses, sus-
pects, and victims, apprehending of-
fenders, securing the crime scene, ren-
dering emergency assistance, deter-
mining and reporting to the MP desk,
by the most expeditious means pos-
sible, the appropriate activity having
investigative responsibility.

(f) In those cases in which the
USACIDC has an ongoing investigation
(typically fraud and narcotics mat-
ters), they may delay notification to
the military police to avoid compro-
mising their investigation.

(g) Procedures will be developed to
ensure mutual cooperation and support
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between MPI, DAC detectives/inves-
tigators and USACIDC elements at
each investigative level; however, MPI,
DAC detectives/investigators and
USACIDC personnel will remain under
command and control of their respec-
tive commanders at all times.

(1) With the concurrence of the com-
mander concerned, MPI and DAC detec-
tives/investigators may provide assist-
ance to USACIDC whenever elements
assume responsibility for an investiga-
tion from MPI.

(2) When requested by a USACIDC re-
gion, district, or the special agent-in-
charge of a resident agency, the pro-
vost marshal may provide MPI or DAC
detective/investigator assistance to
USACIDC on a case-by-case basis or for
a specified time period.

(3) With the concurrence of the ap-
propriate USACIDC commander, CID
personnel may be designated to assist
MPI or DAC detectives/investigators on
a case-by-case basis without assuming
control of the investigation.

(4) Modification of investigative re-
sponsibilities is authorized on a local
basis if the resources of either
USACIDC or the military police cannot
fully support their investigative work-
load and suitable alternatives are not
available. Such modifications will be
by written agreement signed by the
provost marshal and the supporting
USACIDC commander. Agreements will
be in effect for no more than two years
unless sooner superseded by mutual
agreement.

§637.5 Off-post investigations.

(a) In Continental United States
(CONUS), civilian law enforcement
agencies, including state, county, or
municipal authorities, or a Federal in-
vestigative agency normally inves-
tigate incidents occurring off-post.
When an incident of substantial inter-
est to the U.S. Army occurs off-post,
involving U.S. Army property or per-
sonnel, the military police exercising
area responsibility will request copies
of the civilian law enforcement report.

(b) In Overseas areas, off-post inci-
dents will be investigated in accord-
ance with Status of Forces Agreements
and other appropriate U.S. host nation
agreements.
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§637.6 Customs investigations.

(a) Customs violations will be inves-
tigated as prescribed in AR 190-41.
When customs authorities find unau-
thorized material such as contraband,
explosives, ammunition, unauthorized
or illegal weapons or property, which
may be property of the U.S. Govern-
ment, notification must be made via
electronic message or facsimile to
HQDA, Office of the Provost Marshal
General (DAPM-MPD-LE). All such no-
tifications will be made to the military
police and investigated by CID or the
military police, as appropriate.

(b) Military police will receipt for all
seized or confiscated U.S. Government
property and contraband shipped by
U.S. Army personnel. Property
receipted for by military police will be
accounted for, and disposed of, in ac-
cordance with evidence procedures out-
lined in AR 195-5.

(c) When it has been determined that
the subject of an MP customs inves-
tigation is no longer a member of the
U.S. Army, the investigation will be
terminated, a final report submitted
indicating the subject was released
from the U.S. Army, and an informa-
tion copy of the report furnished to the
appropriate civil investigative agency.

(d) Recovery of weapons and signifi-
cant amounts of ammunition will be
reported by the U.S. Army element
receipting for them from the U.S. Cus-
toms Service in accordance with AR
190-11 and AR 190-45.

§637.7 Drug enforcement activities.

Provost marshals and U.S. Army law
enforcement supervisors at all levels
will ensure that active drug enforce-
ment programs are developed and
maintained, and that priorities for re-
sources reflect the critical and impor-
tant nature of the drug enforcement ef-
fort.

(a) MPI and DAC detectives/inves-
tigators will conduct investigations of
offenses involving use and possession of
non-narcotic controlled substances. A
copy of all initial, interim and final
military police reports concerning drug
investigations will be provided to the
USACIDC at the local level. Enforce-
ment activities will be coordinated
with the USACIDC at the local level.
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(b) Any investigation of offenses in-
volving possession/use of non-narcotic
controlled substances generated as a
result of another USACIDC investiga-
tion may be transferred to MPI with
the concurrence of both the supporting
USACIDC commander and provost mar-
shal.

(c) Elements of USACIDC will be pro-
vided the opportunity to interview sub-
jects, suspects or witnesses in MPI or
DAC detective investigations involving
controlled substances without assum-
ing responsibility for the investigation.
MPI and DAC detectives/investigators
may also interview subjects, suspects
or witnesses of USACIDC investiga-
tions.

§637.8 Identification of MPI.

(a) During the conduct of investiga-
tions, MPI will identify themselves by
presenting their credentials and refer-
ring to themselves as “INVESTI-
GATOR.” When signing military police
records the title ‘‘Military Police In-
vestigator’” may be used in lieu of mili-
tary titles. Civilian personnel will refer
to themselves as “INVESTIGATOR” if
they are classified in the 1811 series,
and as “DETECTIVE” if they are in
the 083 series. Civilian personnel will
use the title ‘“DAC Investigator” or
“DAC Detective’; corresponding to
their classification series.

(b) The use of titles such as ‘“Mr.”,
“Mrs.”’, “Miss” or “Ms.” in connection
with an individual’s identification as
an MPI is prohibited, except when em-
ployed in a covert investigative role.
When MPI or DAC detectives/investiga-
tors are employed in covert roles, su-
pervisors will ensure that coordination
with USACIDC or civilian law enforce-
ment agencies is accomplished as ap-
propriate.

§637.9 Access to U.S. Army facilities
and records.

(a) MPI and DAC detectives/inves-
tigators will be granted access to all
U.S. Army facilities, records or infor-
mation when necessary for an ongoing
investigation, consistent with the in-
vestigator’s clearance for access to
classified national defense information,
the requirements of medical confiden-
tiality, and the provisions of applicable
regulations.
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(b) Upon presentation of proper iden-
tification when conducting an official
investigation, MPI and DAC detectives/
investigators will be authorized access
to information contained in medical
records and may request extracts or
transcripts. Medical records will re-
main under the control of the records
custodian who will make them avail-
able for courts-martial or other legal
proceedings. Procedures for obtaining
information from medical records are
contained in AR 40-66.

§637.10 Authority to apprehend or de-
tain.

MPI and DAC detectives/investiga-
tors have authority to make apprehen-
sions in accordance with Article 7, Uni-
form Code of Military Justice (UCMJ);
Rule for Courts-Martial 302 (b)(1), Man-
ual for Courts-Martial, United States
2002 (Revised Edition). They may de-
tain personnel for identification and
remand custody of persons to appro-
priate civil or military authority as
necessary. Civilians committing of-
fenses on U.S. Army installations may
be detained until they can be released
to the appropriate Federal, state, or
local law enforcement agency.

§637.11 Authority to administer oaths.

MPI and DAC detectives/investiga-
tors have authority pursuant to Article
136(b)(4), UCMJ to administer oaths to
military personnel who are subject to
the UCMJ. The authority to administer
oaths to civilians who are not subject
to the UCMJ is 5 U.S.C. 303(b).

§637.12 Legal considerations.

(a) Coordination between installation
judge advocates and investigators must
occur during the conduct of investiga-
tions.

(b) The use of the DA Form 3881
(Rights Warning Procedure/Waiver Cer-
tificate) to warn accused or suspected
persons of their rights is encouraged.

(c) When necessary, investigators
will coordinate with a judge advocate
or civilian attorney employed in the
Office of the Staff Judge Advocate for
the purpose of establishing a legal
opinion as to whether sufficient cred-
ible evidence has been established to
title an individual in a report. Inves-
tigators should also coordinate with
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the Office of the Staff Judge Advocate
in drafting search warrants and in de-
termining whether probable cause ex-
ists to conduct a search.

§637.13 Retention of property.

Reports of investigation, photo-
graphs, exhibits, handwritten notes,
sketches, and other materials perti-
nent to an investigation, including cop-
ies, negatives or reproductions, are the
property of the U.S. Government, ei-
ther as owner, or custodian.

§637.14 Use of National Crime Infor-
mation Center (NCIC).

Provost marshals will make max-
imum use of NCIC terminals available
to them, and will establish liaison with
the U.S. Army Deserter Information
Point (USADIP) as necessary to ensure
timely exchange of information on
matters concerning deserters. The
USADIP will ensure replies to inquiries
from provost marshals on subjects of
MP investigations are transmitted by
the most expeditious means. Use of
NCIC will be in accordance with AR
190-27.

§637.15 Polygraph activities.

MPI and DAC detectives/investiga-
tors will utilize the polygraph to the
full extent authorized. Requests for
polygraph examination assistance will
be forwarded to the supporting
USACIDC element in accordance with
provisions of AR 195-6. The investiga-
tive or intelligence element requesting
approval to conduct a polygraph exam-
ination will submit a completed DA
Form 2805 (Polygraph Examination Au-
thorization) to the authorizing official.
A request may also be sent via an elec-
tronic message or electronic mail or
media provided all elements of the DA
Form 2805 are included in the request.
Approvals will be obtained prior to the
conduct of an examination. Telephonic
requests, followed with written re-
quests, may be used in emergencies.
The requesting official will include the
following data on every polygraph ex-
amination request for criminal inves-
tigations:

(a) The offense, which formed the
basis of the investigation, is punishable
under Federal law or the UCMJ by
death or confinement for a term of 1
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year or more. Even though such an of-
fense may be disposed of with a lesser
penalty, the person may be given a
polygraph examination to eliminate
suspicion.

(b) The person to be examined has
been interviewed and there is reason-
able cause to believe that the person
has knowledge of, or was involved in,
the matter under investigation.

(c) Consistent with the cir-
cumstances, data to be obtained by
polygraph examination are needed for
further conduct of the investigation.

(d) Investigation by other means has
been as thorough as circumstances per-
mit.

(e) Examinee has been interviewed on
all relevant subjects requested for test-
ing and the polygraph examination is
essential and timely.

§637.16 Evidence.

Military police are authorized to re-
ceive, process, safeguard and dispose of
evidence, to include non-narcotic con-
trolled substances, in accordance with
AR 195-5. If no suitable facility is
available for the establishment of a
military police evidence depository or
other operational circumstances so dic-
tate, the evidence custodian of the ap-
propriate USACIDC element may be re-
quested to receipt for and assume re-
sponsibility for military police evi-
dence. Personnel selected as military
police evidence custodians need not be
trained as MPI and should not be
issued MPI credentials, unless they are
also employed as operational MPI. Fur-
ther information concerning evidence
collection and examination procedures
can be found in Field Manual (FM) 3-
19.13, Law Enforcement Investigations.

§637.17

(a) The purpose of gathering police
intelligence is to identify individuals
or groups of individuals in an effort to
anticipate, prevent, or monitor pos-
sible criminal activity. If police intel-
ligence is developed to the point where
it factually establishes a criminal of-
fense, an investigation by the military
police, (USACIDC) or other investiga-
tive agency will be initiated.

(b) Police intelligence will be ac-
tively exchanged between Department
of Defense (DOD) law enforcement

Police Intelligence.
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agencies, military police, USACIDC,
local, state, federal, and international
law enforcement agencies. One tool
under development by DOD for sharing
police intelligence is the Joint Protec-
tion Enterprise Network (JPEN). JPEN
provides users with the ability to post,
retrieve, filter, and analyze real-world
events. There are seven reporting cri-
teria for JPEN:

(1) Non-specific threats;

(2) Surveillance;

(3) Elicitation;

(4) Tests of Security;

(5) Repetitive Activities;

(6) Bomb Threats/Incidents; and

(7) Suspicious Activities/Incidents.

(c) If a written extract from local po-
lice intelligence files is provided to an
authorized investigative agency, the
following will be included on the trans-
mittal documents: ‘“This document is
provided for information and use. Cop-
ies of this document, enclosures there-
to, and information therefrom, will not
be further released without the prior
approval of the installation Provost
Marhsall.

(d) Local police intelligence files may
be exempt from certain disclosure re-
quirements by AR 25-55 and the Free-
dom of Information Act (FOIA).

§637.18 Electronic equipment proce-
dures.

(a) DOD Directive 5505.9 and AR 190-
b3 provide policy for the wiretap, inves-
tigative monitoring and eavesdrop ac-
tivities by DA personnel. The recording
of telephone communications at MP
operations desks is considered to be a
form of command center communica-
tions monitoring which may be con-
ducted to provide an uncontroversial
record of emergency communications.
This includes reports of emergencies,
analysis of reported information,
records of instructions, such as com-
mands issued, warnings received, re-
quests for assistance, and instructions
as to the location of serious incidents.

(b) The following procedures are ap-
plicable to the recording of emergency
telephone and/or radio communications
at MP operations desks within the 50
states of the United States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, Panama, and Guam.

95

§637.18

(1) All telephones connected to re-
cording equipment will be conspicu-
ously marked ‘“‘For Official Use Only-
connected to recording device’ and ac-
cess to use will be restricted to MP op-
erations desk personnel.

(2) The connection of voice-recording
equipment or private-line service with
the telecommunications network will
be in accordance with applicable tele-
phone company tariffs which permit di-
rect electrical connection through tele-
phone company recorder-connector
equipment. An automatic audible-tone
device is not required.

(3) Official emergency telephone
numbers for MP desks will be listed in
appropriate command, activity, or in-
stallation telephone directories with a
statement that emergency conversa-
tions will be recorded for accuracy of
record purposes. Other forms of pre-
warning are not required.

(4) Recordings, which contain con-
versations described in this section,
will be retained for a period of 60 days.
Transcripts may be made for perma-
nent files, as appropriate.

(5) The recording of telephone com-
munications or radio transmissions by
MP personnel for other than emer-
gency purposes is prohibited. If an in-
vestigator requires the use of elec-
tronic surveillance equipment, assist-
ance must be requested from the
USACIDC. This policy is established
pursuant to Department of Defense di-
rectives that limit such activity to the
criminal investigative organizations of
the Services and DOD.

(6) Commanders having general
courts-martial convening authority
will issue written authorizations for
the recording of emergency telephone
communications at MP operations
desks. The letter of authorization will
contain specific authority for the type
of equipment to be used, the phone
numbers identified as emergency lines
and instructions limiting recordings to
calls received on the phones so des-
ignated. One copy of the authorization
will be forwarded to the Office of the
Provost Marshal General (OPMG), 2800
Army Pentagon, Washington, DC 20310-
2800.
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§637.19 Overseas MP desk.

The recording of telephone commu-
nications at MP operations desks out-
side the United States will be con-
ducted within restrictions contained in
international agreements between the
U.S. and host nations.

§637.20 Security surveillance systems.

Closed circuit video recording sys-
tems, to include those with an audio
capability, may be employed for secu-
rity purposes in public places so long
as notices are conspicuously displayed
at all entrances, providing persons who
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enter with a clear warning that this
type of monitoring is being conducted.

§637.21 Recording interviews and in-
terrogations.

The recording of interviews and in-
terrogations by military police per-
sonnel is authorized, provided the
interviewee is on notice that the testi-
mony or statement is being recorded.
This procedure is a long-accepted law
enforcement procedure, not precluded
by DA policies pertaining to wiretap,
investigative monitoring, and eaves-
drop activities.

Subpart B [Reserved]
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643.119 Licenses incidental to post adminis-
tration.

643.120 Post offices.

643.121 Private organizations on DA instal-
lations.
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Navy use.

643.123 Reserve facilities—Local civic orga-
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AUTHORITY: 10 U.S.C. 2667.

SOURCE: 43 FR 29748, July 10, 1978, unless
otherwise noted.

Subpart A—General

§643.1 Purpose.

(a) This regulation sets forth the au-
thority, policy, responsibility, and pro-
cedure for making military real estate,
under the control of the Department of
the Army, available for use by other
military departments, Federal agen-
cies, State and local governmental
agencies, private organizations or indi-
viduals.

(b) This regulation implements De-
partment of Defense Directives and In-
structions (4165 series), which include
policies and procedures concerning use
of military real estate.

§643.2 Applicability.

This regulation is applicable to Army
military real estate, which includes
land and improvements thereon and is
also referred to as real property.

§643.3 Authority to grant use of real
estate.

(a) The United States Constitution
(Article IV, Section 3), provides that
the Congress shall have power to dis-
pose of and make all needful rules and
regulations respecting the territory or
other property belonging to the United
States.

(b) One of the principal authorities
for the use of military real estate for
commercial purposes is title 10 U.S.C.,
section 2667, which authorizes the Sec-
retary of the Army (SA), whenever it is

98

32 CFR Ch. V (7-1-11 Edition)

considered to be advantageous to the
United States, to lease such real or
personal property under Army control,
which is not for the time needed for
public use, upon such terms and condi-
tions as the SA considers will promote
the national defense or be in the public
interest.

(¢) Grants under statutory authori-
ties cited in this regulation of real
property pertaining to river and har-
bor, water resource development and
flood control projects, will be under the
policies and general guidelines set
forth in this regulation.

(d) The SA may, under the general
administrative powers vested in the of-
fice, authorize the use of real estate in
the absence of statutory authority, in
unusual circumstances, provided the
property is not for the time being re-
quired for public use, the grant conveys
no interest in the real estate and the
proposed use will be of a direct benefit
to the United States. Under this au-
thority, the right to use real estate
may also be granted to other military
departments or Federal agencies.

(e) Except as otherwise provided in
this regulation, an interest in real es-
tate will not be granted unless author-
ized by law.

(f) Other laws authorizing grants for
non-Army use of real estate for various
purposes and Table of Related Army
Regulations are set forth in appendixes
A and B, respectively.

§643.4 Responsibilities of the Chief of
Engineers (COE).

(a) After it is determined that real
estate located in the United States,
Puerto Rico, American Virgin Islands
and the Panama Canal Zone, is avail-
able for non-Army use, the COE, except
as otherwise provided in this regula-
tion, is charged with responsibility for
arranging for the use of real estate
within the scope of this regulation. In
the performance of this function, the
COE is authorized to obtain such tech-
nical assistance from the using service
as may be deemed necessary.

(b) COE has staff responsibility over
real estate matters in Guam, American
Samoa, Trust Territory of the Pacific
Islands (TTPI), and in foreign coun-
tries.
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(c) Except as otherwise provided in
this regulation, determinations that
real estate is available for non-Army
use must be approved by the COE.

(d) The authority of the COE to grant
use of real estate will be delegated, to
the extent feasible, to U.S. Army Divi-
sion and District Engineers (DE).

(e) The COE is responsible for the
granting of temporary use of real es-
tate reported excess to the General
Services Administration (GSA), to the
extent authorized by regulations issued
pursuant to the Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 471, et seq.), and as
provided in title 10 U.S.C., section
2667(f). The COE is also responsible for
supervision and the issuance of instruc-
tions covering the granting of use of
real estate within the scope of this reg-
ulation. Where Army or installation
commanders are authorized to grant
use of real estate, they are authorized
to obtain technical assistance from the
appropriate DE.

(f) In reviewing Army requirements
for real estate (AR 405-10), the COE will
consider the availability and adequacy
of other military or federally-owned
real estate to satisfy Army require-
ments before leasing privately-owned
real estate, or renewing existing leases.

§643.5 Responsibilities of major com-
mands (MACOMS) and special staff
agencies.

Except as otherwise provided herein,
determinations of availability will be
approved by the COE or higher author-
ity. MACOMS and special staff agen-
cies are responsible for determining
the real estate which can be made
available for non-Army use, specifying
the authorized uses of the property
which will not be incompatible with
military requirements for the property,
the length of the term and any restric-
tions to be imposed on the grantee’s
use. Upon approval of the determina-
tion of availability, the real estate
grant will be issued by the DE or as
otherwise provided in this regulation.

§643.6 Responsibilities of

commanders.

Overseas commanders are charged
with responsibility for the granting of
use of real estate in overseas areas

overseas
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(Puerto Rico, Guam, the American Vir-
gin Islands, American Samoa, TTPI,
and the Canal Zone), and in foreign
countries, for non-Army use under the
policy and guidance expressed in this
regulation, provided such use is con-
sistent with the Status of Forces
Agreements, Treaties, or the Agree-
ments under which the Army controls
such real estate.

§643.7 Preparation of report of avail-
ability.

A report of availability will be pre-
pared by the installation commander
or head of the special staff agency,
when it is determined that for the time
being the real estate is not required for
Army use and can be made available,
either concurrently with the Army, or
exclusively, for use by another mili-
tary department, by other Federal
agencies, by State or local govern-
mental agencies, private organizations
or individuals. The installation com-
mander’s recommendation will be
made as far in advance as possible so as
to minimize the time lapse between the
determination of availability and the
date of use of the property by the
grantee. Where real estate suitable for
agricultural or grazing purposes is in-
volved, the normal season for planting
and grazing should be taken into con-
sideration so that the property may be
advertised in a timely manner. A copy
of each report will be furnished to the
appropriate DE for information. The
report of availability will contain the
information outlined in appendix C.

§643.8 Approval of report of avail-
ability.

The recommendation that real estate
is determined available for non-Army
use will be submitted by the installa-
tion commander to the major com-
mander for approval, through the ech-
elon of command. The major com-
mander will approve such recommenda-
tion and submit it to the appropriate
DE for action, except recommendations
involving the following actions will be
forwarded to the COE:

(a) A lease or license, including 1li-
censes to States for National Guard
purposes, if the estimated annual rent-
al value exceeds $50,000.
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(b) A permit, license, or other grant
of real estate, regardless of value,
which results in a significant reduction
or redirection of installation mission
objectives;

(c) A lease of land where the proposed
lease term is in excess of 25 years for
banks and Federal credit untions and/
or the building to be constructed ex-
ceeds DOD space criteria;

(d) Any permit, license, agreement,
or other grant to another military de-
partment or to a Federal agency of
large or significant real estate holdings
for a period in excess of 5 years (includ-
ing renewal options);

(e) A grant of an easement which in-
volves the replacement or relocation of
Army facilities at an estimated cost in
excess of $100,000;

(f) A grant of an easement where the
estimated annual fair market value of
the easement exceeds $50,000.

(g) A grant which is controversial or
unusual in nature and may embarrass
the DA;

(h) A grant
treasure trove;

(i) A grant for vehicle speed contests;

(j) A grant at an active industrial in-
stallation, excluding unimproved land
areas.

NOTE: The Commander, U.S. Army Mate-
riel Development & Readiness Command
(DARCOM), is authorized to approve deter-
minations of availability at standby indus-
trial installations where the estimated an-
nual rental value does not exceed $50,000.

involving search for

§643.9 Approval of availability outside
the United States.

Overseas commanders may authorize
the use by another military depart-
ment or a Federal agency of an instal-
lation or portion thereof located in des-
ignated overseas areas and in foreign
countries when the real estate is not
for the time needed for Army purposes
or its concurrent use for other purposes
will not interfere with the mission of
the installation and such other use is
not inconsistent with the agreement
under which the property was acquired.
Overseas commanders may also author-
ize any use of such property which is
necessary in the accomplishment of the
DA mission for which the property was
acquired. All other proposed uses will
be coordinated with the United States
diplomatic mission in the country in-
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volved prior to submission to HQDA
(DAEN-REM) WASH DC 20314, for ap-
proval. Where the overseas commander
is authorized to approve such use, the
commander or designee will prepare
and execute the necessary grant.

§643.10 Reports to DOD and the con-
gressional committees on Armed
Services.

(a) The grants set forth in 1-8a.
through f., with respect to real estate
in the United States, Puerto Rico,
American Virgin Islands, Guam, Amer-
ican Samoa, and the TTPI, require
prior approval of the Assistant Sec-
retary of Defense (I&L), and rec-
ommendations should contain informa-
tion in justification thereof.

(b) The grants set forth in 1-8a., with
respect to real estate in the United
States and in designated overseas areas
(excluding the Canal Zone), except
leases for agricultural or grazing pur-
poses, require a report to the Commit-
tees on Armed Services of the Senate
and House of Representatives as pro-
vided in title 10 U.S.C., section 2662.

§643.11 Rights of entry.

Pending the signing of the formal in-
strument, no right of entry will be
granted unless authorized by the office
wherein the instrument will be signed,
except where contrary instructions
have previously been issued by the DA.
When authorized, rights of entry will
be granted by the DE, or overseas com-
mander, as appropriate.

§643.12 Preparation and signing of in-
struments.

Instuments granting temporary use
of real estate will be prepared as pro-
vided in this regulation. Except where
authority has been otherwise granted,
the COE or designee will approve, exe-
cute, and distribute instruments to the
extent authorized by the SA; otherwise
they will be prepared and submitted for
execution by direction of the appro-
priate Assistant Secretary of the
Army.

§643.13 Military requirement for real
estate under grant.
When a military requirement arises
for real estate which is being used
under a grant of non-Army use, the
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withdrawal of availability will be ap-
proved at the same level of command
as that required for determining the
property available for non-Army use.
The office responsible for effecting
temporary use of the property should
be promptly notified of the withdrawal
of availability for non-Army use and
the latest date the property will be re-
quired for military purposes. Termi-
nation of the use will be in accordance
with the provisions of the grant unless
military necessity requires other ac-
tion. In order to avoid possible claims
for damages and in the interest of good
community relations and in further-
ance of the Army’s leasing program,
the grantee will be allowed, when prac-
ticable, a reasonable time after notice
of revocation, to vacate the premises,
remove his property and, if required,
restore the premises. In controversial
cases, or where a claim for damages or
litigation is anticipated, HQDA
(DAEN-REM) WASH DC 20314, will be
notified of the circumstances prior to
sending notification of termination of
the grant to the grantee.

§643.14 Inspection to assure compli-
ance with terms of outgrants.

Commanders will provide general
surveillance over areas made available
for non-Army use and will advise the
DE if and when there are any irregular-
ities. Real estate which is being used
for non-military purposes will be in-
spected at least once each year by the
COE, or by his representative, to deter-
mine whether grantees or occupants
are complyng with the terms of the in-
struments authorizing use and occu-
pancy, except with respect to ease-
ments and licenses for rights-of-way
for roads, streets, powerlines, pipelines,
underground communication lines and
similar facilities. The COE will make
compliance inspections for such ease-
ments and licenses at least once during
each b-year period. However, the DE
will check with installation com-
manders annually to assure that there
are no situations which might need
correction prior to the inspection. The
installation commander will make in-
terim inspections of all real estate
being used for non-military purposes as
are necessary for timely observation of
the extent of compliance with grant

§643.21

provisions designed to protect and pre-
serve the real estate for military re-
quirements, and will furnish the appro-
priate DE a copy of a written report of
the inspection reflecting findings and
recommendations. In order that the
grantee’s operations not be unreason-
ably disrupted, the annual compliance
inspection made by the DE will be co-
ordinated with the installation com-
mander so that, if feasible, only one in-
spection will be made. Where nec-
essary, corrective action in accordance
with applicable regulations will be
taken for the enforcement of the terms
of the grant by the responsible officer
who granted the use. Overseas com-
manders are responsible for inspection
of real estate under their jurisdiction
and necessary corrective action.

§643.15

Whenever it is observed that real es-
tate under the control of the DA is
being used and/or occupied by private
parties without proper authority, cor-
rective action will be taken to cause
such unauthorized use to be discon-
tinued or to formalize such use and oc-
cupancy by an appropriate grant in ac-
cordance with this regulation. In either
event, compensation will be obtained
for the unauthorized use of such prop-
erty.

Unauthorized use.

Subpart B—Policy

§643.21 Policy—Surveillance.

Installation Commanders will main-
tain constant surveillance over real es-
tate under their jurisdiction to deter-
mine whether any of it is excess to re-
quirements, or may be made available
for other Army use, or may be made
available for use for other than Army
purposes and will process such deter-
minations expeditiously in accordance
with the provisions of this regulation.
From time to time DOD, DA and GSA
surveys will be made pursuant to Exec-
utive Order 11954, 7 January 1977, which
enunciated a uniform policy for the Ex-
ecutive Branch of the Federal Govern-
ment with respect to the identification
of excess and under-utilized real estate
(AR 405-70). Real estate for which is re-
tained for future use will be a require-
ment which will be disposed of in ac-
cordance with AR 405-90. Real estate
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which the Army does not currently
need but which is retained for future
use will be made available to others for
use either exclusively or concurrently
with the Army. When an installation is
in an inactive status, the presumption
is that it is available for other military
or Federal use or for leasing unless
there are cogent reasons that such ac-
tion should not be taken. The purpose
of this rule is to put to beneficial use
Federal property, which is not for the
time required for its basic use, for the
benefit of other Federal agencies, the
local economy, or for the benefits ac-
cruing to the United States from the
income and/or savings of maintenance,
protection, repair, or restoration.

§643.22 Policy—Public safety: Re-
quirement for early identification
of lands containing dangerous ma-
terials.

(a) DA will not make available to
others any real estate which is con-
taminated with explosives or with
toxic materials or other innately or po-
tentially harmful elements until such
elements have been removed or have
been rendered harmless, unless the pro-
posed user of the area is aware of the
condition of the area and is technically
qualified and certified to make use of
the area in its contaminated state.

(b) It is imperative that commanders
keep records on and have a continuing
awareness of the state of contamina-
tion of lands by explosives, military
chemical or other dangerous materials.

(c) Procedures with respect to action
to neutralize or decontaminate the
area are set forth in AR 405-90.

§643.23 Policy—Preference.

Army real estate under the control of
DA which is made available for use for
other than Army purposes will be made
available for use by other military de-
partments or DOD activities and agen-
cies, other Federal departments, ac-
tivities or agencies, State or local gov-
ernmental bodies and other private
parties, in that order.

§643.24 Policy—Competition.

The use of real estate under the con-
trol of DA for private purposes will be
granted only after reasonable efforts
have been made to obtain competition
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for its use, through advertising. Adver-
tising is any method of public an-
nouncement intended to aid directly or
indirectly in obtaining offers on a com-
petitive basis. Advertising may be ac-
complished by circulating and posting
notices and by paid advertising in
newspapers and trade journals. The
purpose of seeking competition is to af-
ford all qualified persons equal oppor-
tunity to bid for the use of the prop-
erty, to secure for the Government the
benefits which flow from competition,
and to prevent criticism that favor-
itism has been shown by officers or em-
ployees of the Government in making
public property available for private
use. Although the lease of Government
real estate to civilians employed by
the military departments or officers or
enlisted personnel of the Armed Forces
is not prohibited by law, it is essential
that extreme care be exercised to avoid
favoritism or the appearance of favor-
itism. Generally leases to Federal Gov-
ernment personnel will be granted only
after competitive bid under the sealed
bid method. The provisions of this
paragraph do not affect the authority
contained in AR 210-10 and 210-50 for
furnishing quarters to civilian employ-
ees of DA. Also the provisions of this
paragraph do not affect the use of Fed-
eral facilities by uniformed personnel
as may be otherwise provided for.
Other exceptions to the advertising
policy are as follows:

(a) Granting easements, leases and li-
censes to public agencies and public
utilities.

(b) Granting permits to other Federal
agencies.

(c) Leasing cable pairs.

(d) Leases or licenses to utility com-
panies having an exclusive franchise in
the area, for space on Government-
owned poles for attaching their electric
transmission communication lines.

(e) COE is authorized to grant a waiv-
er of competition upon a determination
that it will promote the national de-
fense or will be in the public interest or
upon a determination that competition
is impracticable.
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§643.25 Policy—Grants which may em-
barrass the Department of the
Army.

The use of property under DA control
will not be authorized for any purpose
when the proposed use or the revoca-
tion thereof might prove embarrassing
to the DA.

§643.26 Policy—Commercial
tising on reservations.

adver-

DA will not authorize the posting of
notices or erection of billboards or
signs for commercial purposes on prop-
erty under its control.

§643.27 Policy—Environmental consid-
erations.

DA will not authorize the use of real
estate, water and other natural re-
sources when such use is not in har-
mony with the goals and intent of the
following legislation and/or similar leg-
islation which establishes a firm Fed-
eral policy and provides procedures to
enhance the overall environmental
quality.

(a) National Environmental Policy
Act of 1969 (NEPA), (42 U.S.C. 4321),
(AR 200-1, chapters 1 and 2).

(b) National Historic Preservation
Act of 1966 (Pub. L. 89-665, 16 U.S.C.
470-47M, 1970), as amended by 16 U.S.C.
470h, 4701, 470/-470n, Supp. 1973).

(c) Federal Water Pollution control
Act of 1972, as amended.

(d) Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

(e) Coastal Zone Management Act of
1972 (16 U.S.C. 1451).

(f) Clean Air Act of 1970, as amended,
(42 U.S.C. 1857), (AR 200-1, chapter 4).

(g) Marine Protection, Research and
Sanctuaries Act of 1972 (16 U.S.C. 1431),
(AR 200-1, chapter 3).

(h) Solid Waste Disposal Act, as
amended (42 U.S.C. 3251), (AR 200-1,
chapter 6).

(i) Federal Insecticide, Fungicide and
Rodenticide Act, as amended by the
Federal Environmental Pesticide Con-
trol Act of 1972 (7 U.S.C. 136), (AR 200-
1, chapter 6).

(j) Noise Control Act of 1972 (42
U.S.C. 4901), (AR 200-1, chapter 7).

§643.30

§643.28 Policy—Historic and cultural
environment.

(a) Executive Order 11593, 36 FEDERAL
REGISTER 8921 (Appendix D) provides in
part that the Federal Government
shall provide leadership in preserving,
restoring and maintaining the historic
and cultural environment of the Na-
tion; that Federal agencies shall:

(1) Administer the cultural properties
under their control in a spirit of stew-
ardship and trusteeship for future gen-
erations;

(2) Initiate measures necessary to di-
rect their policies, plans and programs
in such a way that federally owned
sites, structures and objects of histor-
ical, architectural, or archeological
significance are preserved, restored and
maintained for the inspection and ben-
efit of the people; and

(3) In consultation with the Advisory
Council on Historic Preservation (16
U.S.C. 470i) institute procedures to as-
sure that Federal plans and programs
contribute to the preservation and en-
hancement of non-federally owned
sites, structures and objects of histor-
ical, architectural, or archeological
significance (AR 200-1, chapter 8 and
App. A).

(b) Outgrants will include conditions
to assure protection of real estate as
contemplated in paragraph (a) of this
section.

§643.29 Policy—Archeological surveys.

The SA under the authority of 16, 432,
may allow the examination of ruins,
the excavation of archeological sites,
and the gathering of objects of antiq-
uity upon Army lands by institutions
which are deemed properly qualified to

conduct such examinations, exca-
vations, and gatherings (AR 200-1,
chapter 8).

§643.30 Policy—Construction projects
and activities; protection of histor-
ical and archeological data.

The Archeological and Historical
Preservation Act of 1974 (16 U.S.C. 469
et seq.) provides for the preservation of
historical and archeological data on all
Federal or Federally-assisted construc-
tion projects or in connection with any
federally licensed activities or pro-
grams.
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§643.31 Policy—Flood hazards.

BEach Determination of Availability
Report will include an evaluation of
the flood hazards, if any, relative to
the property involved in the proposed
outgrant action, pursuant to the provi-
sions of Executive Order 11296, August
10, 1966. DA will not authorize the use
of lands in flood plains for habitation
purposes or any other use which may
be uneconomical, hazardous, or unnec-
essary.

§643.32

The Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.), declares the in-
tention of Congress to conserve threat-
ened and endangered species of fish,
wildlife and plants, and the ecosystems
on which those species depend. The Act
provides that Federal agencies must
utilize their authorities in furtherance
of its purposes by carrying out pro-
grams for the conservation of endan-
gered or threatened species, and by
taking such necessary action to insure
that any action authorized by that
agency will not jeopardize the contin-
ued existence of such endangered or
threatened species or result in the de-
struction or modification of habitat of
such species which is determined by
the Secretaries of the Departments of
Commerce or Interior, as appropriate,
to be critical.

Policy—Endangered species.

§643.33 Policy—Coastal zone manage-
ment.

(a) The Coastal Zone Management
Act of 1972 (16 U.S.C. 1456), directs all
Federal agencies conducting or sup-
porting activities directly affecting the
coastal zone of a state, to conduct or
support those activities in a manner
which is, to the maximum extent prac-
ticable, consistent with approved state
management programs. The opinion of
the Attorney General of the United
States is that Federal lands are ex-
cluded from mandatory compliance
with the state’s coastal zone manage-
ment program, regardless of the type of
Federal jurisdiction exercised
thereover. However, it is Army policy
that its activities will comply, to the
extent practicable, with a state’s ap-
proved coastal zone management pro-
gram.
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(b) Applications for grants for use of
real estate affecting land or water uses
in the coastal zone of a state will in-
clude a certification that the proposed
activity complies with the state’s ap-
proved program and that applicant’s
activity will be conducted in a manner
consistent with the law.

(c) An activity affecting land or
water uses in the coastal zone of a
state which will not be conducted in a
manner consistent with an approved
state program will be exempted from
this certification requirement only if
the Secretary of Commerce, on his own
initiative or upon appeal of the appli-
cant, determines that the activity is
consistent with the objectives of the
Coastal Zone Management Act or is
otherwise necessary in the interest of
national security.

§643.34 Policy—Public utilities on in-
stallations.

(a) Contracting officers, with the ap-
proval of Installation Commanders, are
authorized to permit the extension of
public utilities upon installations, as
part of the contract for furnishing to
the Government electricity, water, and
gas, where such extension is necessary
solely to serve the installation and not
in part to serve private consumers out-
side the installation. The above au-
thorization is covered by the provisions
of the contract for purchase of utilities
services contained in Armed Services
Procurement Regulations.

(b) Contracts or agreements for the
sale of surplus utilities services as au-
thorized by law or regulations will in-
clude similar authority for the pur-
chaser to install and maintain such fa-
cilities on the installation as necessary
in connection with the sale of such
utilities services, in accordance with
AR 420-41 and AR 105-23.

§643.35 Policy—Mineral leasing on
lands controlled by the Department
of the Army.

(a) Acquired lands—(1) General. The
Coal Leasing Amendments Act of 1975,
hereinafter referred to as the act,
amended the Mineral Leasing Act for
Acquired Lands (30 U.S.C. 352) and per-
mits the Secretary of Interior (SI),
with the consent of the Secretary of
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Defense, to lease deposits of coal, phos-
phate, oil, oil shale, gas, sodium, potas-
sium and sulfur which are within ac-
quired lands of the United States which
have been set aside for military or
naval purposes. The consent require-
ment is to insure the adequate utiliza-
tion of the lands for the primary pur-
poses for which they have been ac-
quired or are being administered. Leas-
ing is subject to the same conditions as
contained in the leasing provisions of
the mineral leasing laws (see 30 U.S.C.
351). Authority in this paragraph does
not permit leasing of mineral deposits
lying in tidelands, submerged lands,
nor in certain coastal waters.

(2) Notwithstanding the generality of
the foregoing, leasing of coal and lig-
nite deposits is subject to special re-
strictions. The act permits such leas-
ing, provided the Secretary of Defense
concurs, only to a governmental entity
(including any corporation primarily
acting as an agency or instrumentality
of a State) which provides electrical
energy for sale to the public if such
governmental entity is located in the
State in which such lands are located.

(b) Public domain lands. Deposits of
coal, phosphate, sodium, potassium,
oil, oil shale, native asphalt, solid and
semi-solid bitumen, bituminous rock
and gas located on public domain lands
under the jurisdiction of the Depart-
ment of the Army may be leased by the
SI pursuant to 30 U.S.C. 181 et seq. with
the concurrence of the Secretary of the
Army.

§643.36 Policy—Interim leasing of ex-
cess properties to facilitate eco-
nomic readjustment.

Interim outleasing of excess real
property is authorized to lessen the
economic impact on the local commu-
nity, caused by an installation inac-
tivation, closure or realignment. These
outleases may be granted to State or
local governmental bodies in consider-
ation for care, custody, management
and routine maintenance. Income de-
rived from the use of the property in
excess of the cost of care, custody,
management and routine maintenance
will be covered into the Treasury as
miscellaneous receipts. The outleasing
will generally conform to an economic
recovery plan outlined by the Office of

§643.39

Economic Adjustment, OASD (I&L),
will require coordination with the
DASD (I&H) and concurrence by the
GSA. Leases are limited to one year
and must be revocable by the Govern-
ment on 30 days notice.

§643.37 Policy—Requests to search for
treasure trove.

Section 3755 of the Revised Statutes
(40 U.S.C. 310) authorizes the Adminis-
trator of the GSA to make such con-
tracts and provisions as he deems nec-
essary to protect the interests of the
Government in searches for and sales
of treasure trove. All searches and
sales authorized by GSA under this
statute are subject to the Act for the
Preservation of American Antiquities
(16 U.S.C. 432) and will only be per-
mitted after consent of the Department
of the Army has been obtained.

§643.38 Policy—Utility rates.

(a) Rates for utilities furnished by
the Army will be in accordance with
AR 420-41.

(b) Payments for utilities or services
furnished will be deposited to the
Treasurer of the United States to the
credit of the appropriation from which
the costs of furnishing them was paid.
Collection for utilities and services fur-
nished by the Army is the responsi-
bility of the officer having immediate
jurisdiction over the property in ac-
cordance with AR 37-19 and AR 37-27.

§643.39 Policy—American
Red Cross.

(a) Title 10 U.S.C. 2670, authorizes the
SA to grant revocable licenses permit-
ting the erection and maintenance by
the American National Red Cross on
military reservations, of buildings suit-
able for the storage of supplies for the
aid of the civilian population in case of
serious national disaster, or the occu-
pation for that purpose of buildings
erected by the United States.

(b) Installation Commanders will fur-
nish office space and quarters for Red
Cross activities and personnel when as-
signed to duty with the Armed Forces
in accordance with AR 930-5.

National
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§643.40 Policy—Young Men’s Christian
Association (YMCA).

Title 10 U.S.C. 4778, authorizes the
SA to grant vrevocable licenses
pemitting the erection and mainte-
nance by the YMCA on military res-
ervations, of such buildings as their
work for the promotion of the social,
physical, intellectual, and moral wel-
fare of the garrisons may require.

§643.41 Policy—National Guard use.

Pursuant to the authority contained
in 32 U.S.C. 503, the SA is authorized to
grant revocable licenses to the States
and territories for the use and occu-
pancy of installations or portions
thereof by the National Guard. A li-
cense may not be granted for the erec-
tion of a permanent National Guard
Armory without specific congressional
authority.

§643.42 Policy—Consents for crossing
of rights-of-ways and similar inter-
ests owned by the United States.

Under the various easement authori-
ties or under the administrative power
in cases outside the purview of those
authorities, the SA may consent to the
granting of an easement by the owner
of the servient estate, subject to such
conditions as may be required to pro-
tect the Government’s interest.

Subpart C—Leases

§643.51 Additional
leasing.

In addition to the general and policy
matters covered in Chapters I and II of
Title 32, the following also apply with
respect to the leasing of Army real es-
tate.

items concerning

§643.52 Term.

Each lease will be for a period not ex-
ceeding five years unless the SA deter-
mines that a longer period will pro-
mote the national defense or will be in
the public interest.

§643.53 Consideration.

(a) Unless otherwise authorized by
this regulation or directed by the SA,
the consideration for a lease of real es-
tate will be the appraised fair market
rental value. However, the value of the
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maintenance, protection, repair, or res-
toration by the lessee of the property
leased, or of the entire unit or installa-
tion where a substantial part of it is
leased, may be accepted as all or part
of the consideration. The value of the
maintenance, protection, repair or res-
toration, when added to the amount of
the monetary payment to be made by
the lessee, must equal the appraised
fair market rental value of the prop-
erty leased.

(b) Buildings and space may be leased
to a State or political subdivision
thereof for public school purposes, lim-
ited to use for classrooms and closely
related academic instructions, through
high school level, at no monetary con-
sideration. Where bare land is leased
for construction of a school through
high school level, the acreage will not
exceed criteria established by the ap-
propriate State authority or the De-
partment of Health, Education, and
Welfare (HEW), the rental will be $1 for
the term of the lease and any renewal
thereof. Leases of bare land will be for
a term of 256 years, with an option on
tenant’s part to renew for another
term of 25 years. Real estate may also
be leased for educational purposes to
public educational institutions at a re-
duced rental, after consultation with
the HEW, and taking into account any
benefits accruing to the United States
through the use of such property. In
any event, the lessee will be required
to assume the cost of maintenance,
protection, repair, or restoration of the
property leased and the administrative
costs incident thereto.

(c) Lease granted for agricultural,
grazing, or haying purposes will have
attached thereto the land-use regula-
tions furnished by the installation
commander specifying the items re-
quired to be performed by the lessee as
part of the lease obligations. It is the
policy of the DA that land leased for
agricultural, grazing or haying pur-
poses be returned to the Government in
as good or better condition than when
initially leased. The land-use regula-
tions will include those activities of
maintenance, protection, repair, or res-
toration of the property leased which
the lessee will be required to perform
as part or all of the consideration for
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the lease. Generally, an activity will
qualify as an offset from rental if it is:

(1) Performed on the leased premises,
or when it constitutes a substantial
part of the entire rental unit or instal-
lation,

(2) Of direct benefit to the installa-
tion in its authorized current or mobi-
lization mission, as distinguished from
desired programs, or in furtherance of
the Army’s leasing program,

(3) Generally related to the lessee’s
use of the leased property. Where all of
the above criteria are met, the fol-
lowing activities may be authorized:
Control of erosion, conservation of nat-
ural resources, and maintenance of the
viability of the land for continuing
leasing, such as mowing, weed control,
seeding, fertilizing, mulching, crop ro-
tation, selected cutting, and soil con-
servation measures such as terraces,
check dams, wells, springs, ponds, title,
or open channels or culverts for drain-
age, firebreaks, inside fencing and cat-
tle guards. Maintenance, protection,
repair or vrestoration of buildings,
roads, perimeter fencing, and similar
improvements are not authorized as
offsets from rental unless the property
is leased to and beneficially used by
the lessee, or on a rental unit or instal-
lation in which the leased premises
constitutes a substantial part or as
otherwise approved by HQDA (DAEN-
REM), Washington, DC 20314. Also, les-
see may be required to perform activi-
ties in support of recreation and wel-
fare, fish and wildlife, beautification,
and esthetic programs and the cost of
establishing and maintaining recre-
ation, swimming and fishing areas,
wildlife habitats, food plots, and simi-
lar activities when the following condi-
tions have been met:

(1) The activities to be offset are in
furtherance of the installation natural
resources plan as approved by the
MACOM.

(2) The overall plan for the term of
the lease, has been approved by ASA
(IL & FM).

(3) MACOM approval has been ob-
tained for each lease when any activity
to be offset exceeds $1,000.

Total of the offsets in any year will
never exceed the annual rental.

§643.72

§643.54 Receipts.

Receipts will be deposited into the
Treasury as miscellaneous receipts.

§643.55 Mandatory revocation clause
in lease.

Each lease will contain a provision
permitting the SA to revoke the lease
at any time, unless it is determined
that the omission of such provision
from the lease will promote the na-
tional defense or will be in the public
interest. In any event, the lease will be
revocable by the SA during a national
emergency.

§643.56 Taxation of lessee’s interest.

The lessee’s interest in leased prop-
erty may be taxed by State or local
governments as provided in 10 U.S.C.
2667(e). BEach lease will contain a provi-
sion that if and to the extent that the
property owned by the Government and
included in the lease, as opposed to the
leasehold interest of the lessee therein,
is later made taxable by State or local
governments under an act of Congress,
the lease will be renegotiated.

§643.57 Sublease or assignment.

A lease of real estate will not be sub-
leased or assigned for direct or indirect
use by another Federal agency. Except
as specifically provided in the lease, a
sublease or assignment of the lease will
not be authorized without prior ap-
proval of HQDA (DAEN-REM), Wash-
ington, DC 20314.

Subpart D—Licenses

§643.71 Additional
licenses.

items concerning

In addition to the general and policy
matters covered in subparts A and B,
the following also apply with respect to
the granting of licenses.

§643.72 License.

A license is a bare authority to do a
specified act upon the property of the
licensor without acquiring any estate
therein. The principal effect of a li-
cense is to authorize an act which in
the absence of the licensee would con-
stitute a trespass.
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§643.73 Term.

The term of a license will be limited
to a period reasonably necessary to ac-
complish the purpose for which the li-
cense is being granted, but in no event
will the term exceed five years, with-
out the approval of COE.

§643.74 Consideration.

When a license is granted under the
authority of an easement or leasing
statute, the same rules will apply in re-
gard to consideration as is applicable
to the granting of an easement or lease
under the statute. Since the adminis-
trative power may be relied upon for
the grant of a license only when such
grant is of direct benefit to the Govern-
ment, such grants may be made with-
out consideration.

Subpart E—Easements

§643.81 Additional
easements.

items concerning

In addition to the general and policy
matters covered in subparts A and B,
the following also apply with respect to
the granting of easements.

§643.82 Term.

The term for which an easement is
granted will be guided by the type of
easement, the period for which the land
can be made available and the limita-
tions of the authorizing statute.

§643.83 Consideration.

Although the statutes authorizing
grants of rights of way or easements do
not make it mandatory that compensa-
tion be paid to the United States, such
grants will reserve consideration in an
amount equal to the fair market value
as established by recognized appraisal
practices. As an exception to this rule,
grants to States, counties, municipali-
ties, or political subdivisions thereof,
will not require fair market value when
the purpose of the easement is to serve
the public interest or is to benefit the
Federal Government.

§643.84 Easement—Grantees
or replace needed facilities.

In easement grants, grantees usually
will be required to repair and restore
damage done to Government land and

relocate
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improvements and to relocate or re-
place buildings and other needed facili-
ties rendered useless or less useful by
the exercise of the easement rights
granted. DOD policy requires that in
keeping the Army whole, the reloca-
tion or replacement of facilities will be
limited to those for which there is a
continuing requirement. By specific ex-
clusion, establishment of a different
category of facility is not authorized.
(DODI 4165.12 III C)

§643.85 Easement grantees—Payment
for removal or destruction of
unneeded improvements.

Where a proposed right-of-way will
require removal or destruction of im-
provements which are not required to
be relocated or replaced to meet mili-
tary needs, such improvements will be
disposed of as excess property in ac-
cordance with AR 405-90, and a condi-
tion of the easement grant will be pay-
ment for such improvements as fol-
lows:

(a) Where the easement grant is to be
made at fair market value to entities
not entitled to grants of rights of way
without charge, the charge for the
grant will include the in-place fair
market value of the improvements.

(b) Where the proposed grantee is a
State or local Government agency nor-
mally granted a right of way without
charge under Army policy and the
grantee’s project is subsidized wholly
by an agency of the Federal Govern-
ment, no charge will be made for the
improvements thus lost, since any
charge made would not reflect a net re-
turn to the Government.

(c) Where the proposed grantee is a
State or local Government agency nor-
mally granted a right of way without
charge under Army policy, and the
grantee’s project is not subsidized, or is
subsidized only in part, the charge for
such improvements removed or de-
stroyed and not replaced will be the
salvage value thereof.

§643.86 Easements for various pur-
poses with relinquishment of legis-
lative jurisdiction.

Title 40 U.S.C. 319, and delegation of
authority thereunder from the Sec-
retary of Defense authorizes the SA to
grant easements and concurrently to
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relinquish to the State in which the af-
fected land is located such legislative
jurisdiction as is deemed necessary or
desirable. Ordinarily, 40 U.S.C. 319 will
not be used for easement grants which
may be accomplished pursuant to au-
thorities set forth in preceding para-
graphs except where retrocession of
legislative jurisdiction is intended.

Subpart F—Permits

§643.101 Additional items concerning
permits.

In addition to the general and policy
matters covered in subparts A and B,
the following also apply with respect to
the granting of permits.

§643.102

A permit is the temporary authority
conferred on a Government agency to
use real property under the jurisdiction
of another Government agency.

Permit.

§643.103 Term.

A permit may be granted to another
military department, a DOD compo-
nent, or Federal agency for a mutually
agreeable period. if the permit is on a
permanent or irrevocable basis, it is
considered tantamount to a transfer
and must be granted under special stat-
utory authority. Where the real prop-
erty involved is estimated to exceed
$50,000 in value, a report must be made
to the Congressional Committees on
Armed Services, pursuant to title 10
U.S.C. 2662.

§643.104 Consideration.

(a) Permits are usually granted on a
rent-free basis.

(b) The Army is authorized, however,
to charge for space and space-related
services provided non-DOD Federal
agencies. Charges will be at rates es-
tablished by GSA for the particular lo-
cation pursuant to 40 U.S.C. 490 (j) and
(k). Exceptions to this policy will be
real property and related services pro-
vided to an organization which is sole-
ly in the support of the installation’s
mission. (For example: Space assigned
to a FAA air controller on an Army
airfield; GAO activity auditing instal-
lation programs.) Proceeds which are
in excess of the actual operating and
maintenance costs of providing the
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service shall be credited to miscella-
neous receipts unless otherwise author-
ized by law. Reimbursement for utili-
ties and services furnished to the per-
mittee is the responsibility of the offi-
cer having immeditate jurisdiction
over the real estate. Where the use of
real estate by a Federal agency under
permit is authorized and the cor-
respondence does not include informa-
tion regarding charges to be made for
the real estate, clarifying information
will be obtained from HQDA (DAEN-
REM), Washington, DC 20314.

(c) Where real property is leased to or
otherwise used by the Army and a rent-
al or charge is paid therefor, any use of
the real estate, for non-Army use, ei-
ther under permit or other grant, will
provide for reimbursement of a propor-
tionate part of the rental or charge,
unless otherwise approved by OCE. Re-
imbursement is the responsibility of
the DE. Any other officer authorizing
such use is responsible for notifying
the DE of the non-Army use.

Subpart G—Additional Authority of
Commanders

§643.111 Additional authority.

In addition to authorities and respon-
sibilities set forth above, the following
grants may be made by commanders as
indicated.

§643.112 Army exchange activities.

Use of space and structures by the
Army Exchange and its concessionaires
is governed by AR 60-10.

§643.113 Banks.

(a) The establishment of banks,
branch banks, and banking facilities on
Army installations is governed by AR
210-135.

(b) The Treasury Department deter-
mines whether a banking facility is
self-sustaining and notifies the Com-
mander, U.S. Army Finance and Ac-
counting Center.

(c) Banking facilities which are not
self-sustaining will be furnished space,
utilities and custodial services without
charge by the Installation Commander,
provided space and services are avail-
able from existing resources.

(d) Banking facilities which are self-
sustaining will be granted a lease by
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the DE, at fair market value, and reim-
bursement will be required for utilities
and services furnished.

(e) A bank building may not be con-
structed on an Army installation with-
out the prior approval of COE, SA, and
DOD.

§643.114 Civil disturbances.

Without reference to higher author-
ity, and when it is found to be in the
public interest, MACOM and heads of
agencies having command responsi-
bility may grant, without consider-
ation, revocable licenses for joint use
of active Army and USAR facilities
during civil disturbance for not more
than 30 days to the National Guard and
to municipal, county, and State offi-
cials and law enforcement agencies. Li-
censees must agree that the privileges
granted will be without expense to the
DA, that the use will be subject to the
control of the officer having jurisdic-
tion over the property, that it will re-
move its property from the premises
when the license is terminated, that it
will pay the cost of any services fur-
nished to it by the DA, and, if a non-
Federal agency, that it will hold the
Government harmless from any dam-
ages or claims arising out of the use.
Where it is proposed to allow such use
beyond 30 days, the proposal must be
submitted to HQDA (DAEN-REZ)
Washington, DC 20314, for approval.
Federal task force commanders, acting
under instructions from the Chief of
Staff, in a civil disturbance control op-
eration may approve requests for the
use of installations under their control
(ref. AR 500-50).

§643.115 Contractors—Permission to
erect structures.

Installation commanders are author-
ized to permit the erection of tem-
porary structures for use solely in con-
nection with a Government contract
for construction and related work for
the period of the contract and with
provision for removal and restoration
of the premises upon expiration of the
contract; Provided, That, in the inter-
est of the United States, any structure
suitable for military use may, in lieu of
removal, be relinquished to and become
the property of the United States. If
the structure is to be used for any pur-
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pose other than the fulfillment of the
contract, application will be made to
the DE for such use in order that a
proper real estate instrument may be
processed.

§643.116 Credit unions.

The establishment of credit unions
on Army installations is governed by
AR 210-24. Installation commanders are
authorized to allot space in existing
buildings, without charge for rent or
services, to any credit union organized
under State law or to any Federal cred-
it union organized in accordance with
the Federal Credit Union Act, (12
U.S.C. 1770), provided that, in either
case, that 95 percent of the membership
is composed of Federal employees, in-
cluding former Federal employees who
acquire membership while employed by
the Federal Government and retained
such membership.

§643.117
ing.
Applications to hunt, trap, and fish
on military reservations are governed
by AR 420-74.

Hunting, trapping, and fish-

§643.118 Nonappropriated funds—Au-
thority to permit erection of struc-
tures.

The authority of installation com-
manders to permit structures to be
erected on military installations with
nonappropriated funds, as well as the
title status of each, is defined in AR 60—
10 and AR 210-55. Use of existing space
and structures for activities of a civil-
ian nonappropriated fund is governed
by AR 230-81.

§643.119 Licenses incidental to post
administration.

Installation commanders may au-
thorize the use of property incidental
to post administration which in the ab-
sence of such authority would amount
to a trespass, such as licenses to mer-
chants to enter the reservation to
make deliveries. The authority noted
herein may not be used to grant 1li-
censes in situations otherwise covered
by this regulation.

§643.120 Post offices.

Title 10 U.S.C. 4779b, provides that
the SA shall assign suitable space for
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post office purposes at military posts
where post offices have been estab-
lished. Space assignment will be ac-
complished by arrangement between
the postmaster and installation com-
mander.

§643.121 Private organizations on DA
installations.

(a) AR 210-1 defines and classifies pri-
vate organizations, such as thrift shops
and child-care centers, located on
Army installations and provides policy
guidance for their authorization and
operation. Installation commanders
may authorize the use of available fa-
cilities or space to such private organi-
zations, without monetary consider-
ation, when the use is on a nonexclu-
sive basis and subject to immediate
termination when possession is re-
quired by the installation commander
for another purpose.

(b) Where the private organization
desires exclusive use of facilities or
space, or for a specified period of time,
the matter will be considered a leasing
action, the lease will be granted by the
DE and will provide for payment of a
rental consideration. The installation
commander will consult with the DE if
there is a question whether a proposed
use of facilities or space by a private
organization should be authorized by
the DE under lease or by the installa-
tion commander by the issuance of a li-
cense.

§643.122 Reserve facilities—Air Force
and Navy use.

MACOM may approve local agree-
ments with other Army, DOD, and Re-
serve elements covering temporary use
of existing Army Reserve facilities,
Provided, however, That the DA is reim-
bursed in proportionate share for the
services furnished and that the cost of
any alterations that may be desired
will be borne by the military service
concerned. Although no specific form is
prescribed for those operational agree-
ments, the agreements constitute
interservice support agreements sub-
ject to joint AR 1-35/SECNAV INST
4000.20B/AFR 400.27. Nothing in such
joint regulation disallows use of DE
outgrants to supplement coverages of
interservice support agreements when
requested and approved in accordance
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with this regulation. The terms used in
the interservice agreements and/or DE
outgrants will be those acceptable to
the commands concerned. Agreements,
however, which provide for the exclu-
sive use of such property by the Air
Force or Navy Reserve, or which in-
volve a transfer of funds between serv-
ices for other than minor utility serv-
ices, or which involve an increase in
personnel strength, or other complica-
tions, will be routed to the appropriate
DE for execution of a formal permit.

§643.123 Reserve facilities—Local

civic organizations.

In order to promote community rela-
tions in areas where Army Reserve
Centers have been constructed, local
civic and similar nonprofit organiza-
tions may be permitted to use the ar-
mory facilities during such periods
that will not cause any interference
with the primary use thereof for the
administration and training of the Re-
serve components of the Armed Serv-
ices of the United States. Procedures
and policy are outlined in AR 140-488.

§643.124 Rights-of-way for ferries and
livestock.

Installation commanders are author-
ized to grant permits for the landing of
ferries and driving of livestock over
military reservations under authority
of 10 U.S.C. 471717.

§643.125 Trailer sites.

(a) Installation commanders are au-
thorized to grant revocable leases to
military personnel and civilian per-
sonnel qualified to occupy public quar-
ters for use and occupancy of indi-
vidual trailer sites within approved
trailer camp areas, and to revoke or
renew such leases. (See AR 210-50.)
Leases will be granted pursuant to 10
U.S.C. 2667. Necessary utilities will be
provided on a reimbursable basis. In no
event will the terms of the lease exceed
a period of 2 years. DA Form 373 (Lease
or Trailer Sites) will be used exclu-
sively for this purpose.

(b) Leases may be revoked for non-
payment of rent, or breach of any con-
dition of the lease or military neces-
sity.

111



§643.126

(c) Rents will be collected locally and
turned over to the nearest Army Fi-
nance and Accounting Officer for de-
posit in accordance with procedure set
forth in AR 37-103. A copy of the Cash
Collection Voucher (DD Form 1131) will
be forwarded to the appropriate DE.

§643.126 Transportation licenses.

Installation commanders are author-
ized to grant revocable licenses and to
revoke such licenses in the name of an
by authority of the SA, for bus and
taxicab service on installations. The
following policy will be observed in
granting such licenses; however, if real
estate is required to be leased in ac-
cordance with paragraph (e) of this sec-
tion, no commitment will be made to
grant licenses until approval is re-
ceived for the lease.

(a) One or more licenses (revocable at
will and for a period not to exceed 5
years) may be granted, based upon the
free competitive proposals of all avail-
able companies or individuals.

(b) DD Form 694 (Transportation Li-
cense Military Reservation) will be
used for this purpose.

(c) Only duly licensed operators will
be permitted to operate on installa-
tions.

(d) No distinction will be drawn be-
tween taxicab and bus transportation.

(e) If use of Government property is
desired for such purposes as at bus sta-
tion, waiting rooms, storage space, of-
fices in connection with the proposed
transportation service, application for
a lease will be forwarded to the appro-
priate DE for processing.

(f) Licenses may be revoked by the
installation commander for breach of
any condition of the license and for
military necessity.

(g) The installation commander will
furnish a copy of each such license,
through channels, to the MACOM or to
the head of the agency having com-
mand responsibility.

§643.127 Quarters.

The assignment and rental of quar-
ters to civilian employees and other
nonmilitary personnel will be accom-
plished in accordance with AR 210-50.
Responsibility of the Corps of Engi-
neers for the establishment of rental
rates for quarters rented to civilian
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and military personnel is set forth in
AR 210-12.

§643.128 Veterans’ conventions.

Without reference to higher author-
ity, MACOM may lend certain Army
real property (including the use of un-
occupied barracks) to national vet-
erans’ organizations for use at State or
national conventions or for national
youth, athletic, or recreational tour-
naments sponsored by those organiza-
tions in accordance with AR 725-1.

§643.129 Youth groups.

(a) Installation commanders may
grant revocable-at-will licenses for
one-time use, or for intermittent or
continuing use of available meeting
room facilities, without monetary con-
sideration, to on-post youth groups
such as the Boy Scouts, Girl Scouts,
and Little League.

(b) Installation commanders may
grant revocable-at-will licenses for
one-time use, or for intermittent or
continuing wuse, to off-post youth
groups such as the Boy Scouts, Girl
Scouts, and the Little League for non-
exclusive use of recreational areas or
unimproved land areas within military
reservations for recreational or camp-
ing purposes. Licenses will be granted
for up to a period of 1 year without
monetary consideration and will pro-
vide for a hold-harmless clause with re-
spect to any and all claims against the
Government and will require the repair
of any damage or destruction resulting
from such use.

§643.130 Joint Carrier Military Traffic
Offices (JAMTO, JBMTO, JRMTO,
SAMTO).

Installation commanders will furnish
office space without charge for JCMTO
offices established in accordance with
AR 55-355.

PART 644—REAL ESTATE
HANDBOOK

Subpart A—Project Planning

Sec.
644.1 Preface.

C1vIiL WORKS

644.2 General.
644.3 Navigation projects.
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644.4 Reservoir projects.

644.5 Mineral acquisition practices.

644.6 Feasibility Reports and Design Memo-
randa.

644.7 Acquisition lines.

644.8 Planning and scheduling real estate
activities.

MILITARY (ARMY AND AIR FORCE) AND OTHER
FEDERAL AGENCIES

644.21 General.

644.22 Site selection.

644.23 Real Estate Planning Documents.

644.24 Acquisition by Transfer from other
Government Departments or Agencies
(except Public Domain).

644.25 Withdrawal of Public Domain for De-
fense Purposes.

644.26 Required clearances.

644.27 Authority to issue Real Estate Direc-
tives.

644.28 Responsibility for acquisition.

644.29 Authority to proceed with acquisi-
tion.

644.30 Preliminary real estate work.

Subpart B—Appraisal

644.41
644.42
644.43
644.44
644.45
644.46
644.47
644.48
644.49

General.

Appraisal report.

Gross appraisals.

Fee appraisals.

Rental value.

Easements.

Appraisal of other interests.
Review and approval.
Contracts.

Subpart C—Acquisition

PROCUREMENT OF TITLE EVIDENCE, TITLE
CLEARANCE, AND CLOSINGS

644.61
644.62
644.63
644.64
644.65

General.

Title evidence.

Contracting for title evidence.

Award of contracts.

Ordering title evidence.

644.66 Payment for title services.

644.67 Approval of Title by the Attorney
General.

644.68 Title Clearance—Certificate of Title
and Title Insurance.

644.69 Title Clearance—Easements.

644.70 Closing of cases.

644.71 Final title assembly.

644.72 Transfer to condemnation.

ACQUISITION BY PURCHASE, DONATION, AND
TRANSFER

644.81
644.82
644.83
644.84
644.85
644.86
644.87

General.

Prerequisites to acquisition.
Negotiations.

Counteroffers.

General negotiation procedures.
Exceptions and reservations.
Preparation and execution of offers.
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644.88 Other acquisition.

INVOLUNTARY ACQUISITION BY THE UNITED
STATES

644.101 General.

644.102 Examples of
tions.

644.103 Litigation Reports.

644.104 Procurement of deed and title as-
sembly.

involuntary acquisi-

ACQUISITION BY CONDEMNATION PROCEEDINGS

644.111 General

644.112 Applicable statutes in condemnation
proceedings

644.113 Filing of complaint without declara-
tion of taking

644.114 Acquisition by declaration of taking

644.115 Revestment of title by stipulation

644.116 Distribution, reservations, and title
evidence

644.117 Procedure prior to trial

644.118 Awards

644.119 Procedure after final judgment

644.120 Condemnation for local cooperation
projects

644.121 Leasehold
ments

condemnation require-

ACQUISITION BY LEASING

644.131
644.132
644.133
644.134
644.135
644.136
644.137
644.138
644.139

General.

Authority.

Responsibilities.

Definitions.

Lease authorization and approvals.

Leasing guidelines.

Maneuver agreements.

Family housing leasing program.

Leases for civil works purposes.

644.140 Physical protection.

644.141 Alterations and construction on
leased real property.

644.142 Lease forms and instructions.

ACQUISITION OF RIGHTS-OF-ENTRY

644.155 General.
644.156 Definition.
644.157 Procedures.

PROCUREMENT OF OPTIONS PRIOR TO REAL
ESTATE DIRECTIVES (MILITARY)

644.165
644.166
644.167
644.168

Purpose and scope.
Authority and applicability.
Implementation.

Exercise of options.

Subpart D—Relocation Assistance Program
644.175 Cross reference.
Subpart E [Reserved]

Subpart F—Disposal

644.311 General.
644.312 Applicability.
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644.313 Authority.

644.314 Rules and regulations of the General
Services Administration (GSA).

644.315 Disposal priorities.

644.316 Environmental considerations.

644.317 Preserving historic landmarks and
properties.

644.318 Compliance with State coastal zone
management programs.

644.319 Protection of wetlands

644.320 Floodplain management

644.321 Nondiscrimination covenant.

644.322 Disposition of proceeds from dis-
posal.

644.323 Neutral language.

644.324-644.325 [Reserved]

PROCEDURE FOR PLACING REAL PROPERTY IN
EXCESS STATUS

644.326 Army military real property.
644.327 Air Force military real property.
644.328 Army military leased property.
644.329 Army civil works real property.
644.330-644.332 [Reserved]

SCREENING, REASSIGNMENT, AND TRANSFER OF
REAL PROPERTY

644.333 Screening for defense needs.
644.334 Reassignment and transfer proce-
dures.
644.335 Screening of excess DOD property
for nondefense Federal agency needs.
644.336 Notices to Departments of Interior
(DI); Health and Human Resources.
(HHR); Education; and Housing and
Urban Development (HUD).

644.337-644.339 [Reserved]

CLEARANCES—ARMY MILITARY REAL
PROPERTY

644.340 Reports to the Armed Services com-
mittees.

644.341 Clearance with the Armed Services
committees.

644.342 Prior approval of Department of De-
fense.

644.343 Additional data for clearance with
the committees.

644.344 Coordination with GSA.

644.345-644.347 [Reserved]

REPORTS OF EXCESS REAL PROPERTY AND RE-
LATED PERSONAL PROPERTY TO GENERAL
SERVICES ADMINISTRATION (GSA)

644.348 Delegation of authority to division
and district engineers.

644.349 Excess property reported for dis-
posal.

644.350 Excess property reported for screen-
ing.

644.351 Excess property exempted from re-
porting.

644.352 Evaluation and reporting of flood
hazards.

644.3563 Determination of values for report-
ing.
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644.354 Conditional reports of excess.

644.3556 Preparation and submission of re-
ports of excess.

644.356 Report on Government title.

644.357 Outgrant instruments, appraisals,
and muniments of title.

644.358 Deposit of proceeds from disposal of
family housing in the family housing
management account.

644.359 Supplemental information.

644.360 Reports submitted for screening.

644.361 Distribution of report of excess.

644.362 Notice of receipt.

644.363 Withdrawals or corrections of re-
ports of excess.

644.364 Supply of forms.

644.365-644.367 [Reserved]

CARE AND CUSTODY OF EXCESS AND SURPLUS
PROPERTY

644.368 Procedures and responsibilities for
care, custody, accountability, and main-
tenance.

644.369 Guidelines for protection and main-
tenance of excess and surplus real prop-
erty.

644.370 Transfer of custody to General Serv-
ices Administration (GSA).

644.371 Contracting for care and custody.

644.372 Care and custody through interim
use.

644.373-644.375 [Reserved]

RETURN OF PUBLIC DOMAIN LANDS AND LANDS
OBTAINED ON A TEMPORARY BASIS FROM AN-
OTHER FEDERAL AGENCY

644.376 Procedure for disposal of public do-
main land.

644.377 Formal revocation of public land
withdrawals and reservations.

644.378 Cancellation of permits.

644.379 Procedure for cancellation of per-
mits.

644.380 Restoration of lands made available
by other government agencies.

644.381 Disposal of buildings and other im-
provements.

644.382-644.384 [Reserved]

PREDISPOSAL ACTION

644.385 Record of excess classification

644.386 Utilization for other needs.

644.387 Suspension of acquisition action on
installations proposed for disposal.

644.388 Army Military—screening, clear-
ance, preliminary report of excess, ex-
cept where an EO 11954 survey has been
made.

644.389 Army Military—modified
predisposal procedures where EO 11954
surveys have been made.

644.390 Executive Order 11954 surveys of
civil works properties.

644.391 Predisposal conference.

644.392 Air Force—preliminary report of ex-
cess.
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644.393 Final report of excess to GSA.

644.394 Protection of disposal information.

644.395 Coordination on disposal problems.

644.396 Assignment of personnel to admin-
ister.

644.397-644.399 [Reserved]

DISPOSAL OF FEE-OWNED REAL PROPERTY AND
EASEMENT INTERESTS

644.400
644.401

Authorities—general.

Transfers—general.

644.402 Transfers among the armed services.

644.403 Transfers to Tennessee Valley Au-
thority.

644.404 Transfers to Federal Prison Indus-
tries, Inc.

644.4056 Transfers to Veterans Administra-
tion.

644.406 Transfers to Secretary of Transpor-
tation and the National Weather Service.

644.407 Transfers to District of Columbia.

644.408 Interchange of national forest and
military and civil works lands.

644.409 Procedures for Interchange of Na-
tional Forest Lands.

644.410 Procedure for other transfers.

644.411 Form of inter-agency transfer in-
strument.

644.412 Transfer of custody and account-
ability.

644.413 Exchanges of fee-owned and ease-
ment interests.

644.414 MCA acts.

644.415 Army military and Air Force lands—
$50,000 limitation.

644.416 Army civil works lands.

644.417 For MCA family housing.

644.418 Procedure for exchange.

644.419 Public Law 87-852 easements.

644.420 Disposal of property in which the
military departments have a continuing
interest under special acts of Congress.

644.421 Highway purposes.

644.422 Authorized widening of a public
highway, street, or alley.

644.423 Airport development.

644.424 Development of public port or indus-
trial facilities.

644.425 Authority and procedure for disposal
of surplus property by DA to eligible
public agencies.

644.426 Classification.

644.427 Notice to eligible public agencies.

644.428 Airport property.

644.429 Wildlife purposes.

644.430 Shrines, memorials, or religious pur-
poses.

644.431 Power transmission lines.

644.432 Assignment to Department of
Health, Education, and Welfare or suc-
cessor agencies for health or educational
purposes.

644.433 Surplus disposal to private parties.

644.434 Cottage site disposal.

644.435 Procedure.

644.436 Appraisal.

644.437 Disposal plan for fee-owned land.
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644.438
644.439

Disposal plan for easements.

Sale and conveyance.

644.440 Application of antitrust laws.
644.441 Preparation and execution of deeds.
644.442-644.443 [Reserved]

DISPOSAL OF LEASEHOLDS AND LEASEHOLD
IMPROVEMENTS

Authority.

Procedure for termination of leases.

Vacation and protection of premises.

644.447 Joint survey of premises.

644.448 Limits on government obligation to
restore.

644.449 Requirement for notice by lessor.

644.450 Items excluded from usual restora-
tion obligation.

644.451 Nature of required restoration.

644.444
644.445
644.446

644.452 Minor restoration cases—deter-
mining extent of restoration required.
644.453 Major restoration cases—deter-

mining extent of restoration required.

644.454 Negotiating restoration settlements.

644.455 Claims for loss or damage of per-
sonal property.

644.456 Rent during the period required for
restoration.

644.457 Settlement where part of the prem-
ises is surrendered.

644.458 Documenting lease terminations and
restoration settlements.

644.459 Preparation of supplemental agree-
ments effecting settlement.

644.460 Supplemental agreement assembly.

644.461 Payment for restoration or settle-
ment in lieu of restoration.

644.462 Performance of restoration work by
district engineer—extension of time.

644.463 Termination and settlement of
leasehold condemnation proceedings.

644.464 Negotiating stipulation where pro-
posed settlement not acceptable.

644.465 Physical restoration where stipula-
tion not obtained.

644.466 Release and record of physical res-
toration.

644.467 Condition reports.

644.468 Settlement of claims.

644.469-644.471 [Reserved]

DISPOSAL OF BUILDINGS AND OTHER
IMPROVEMENTS (WITHOUT THE RELATED LAND)

644.472 Authority.

644.473 Methods of disposal.

644.474 Determining method of disposal.

644.475 Excessing Army military and Air
Force property.

644.476 Excessing civil works property.

644.477 Civil works property—reimburse-
ment of appropriations.

644.478 Demolition of buildings and other
improvements for utilization of salvage
material.

644.479 Authority for transfer of buildings
and improvements to other Federal agen-
cies.
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644.480 Procedure for transfer.

644.481 Responsibility of transferee.

644.482 Assignment to Department of HEW
or successor agencies.

644.483 Notification of Department of HEW
Oor successor agencies.

644.484 Procedure for disposal through the
Department of HEW or successor agen-
cies.

644.485 Sale of buildings and other improve-
ments.

644.486 Disposal of buildings and improve-

ments constructed under emergency
plant facilities (EPF) or similar con-
tracts.

644.487 Procedure for disposal of surplus
chapels.

644.488 Soliciting applications for purchase
of chapels.

644.489 Conditions of sale of chapels.

644.490 Determining price and provisions of
sale for chapels.

644.491 Coordination with the Chief of Chap-
lains.

644.492 Report on disposal of chapel.

644.493 Release of restrictions on chapels
sold.

644.494 Donation, abandonment or destruc-
tion.

644.495 Donation to a public body.

644.496 Abandonment.

644.497 Destruction.

644.498-644.500 [Reserved]

DISPOSAL OF STANDING TIMBER, CROPS, AND
EMBEDDED GRAVEL, SAND, AND STONE

644.501 Authority.

644.502 Determination of excess status.

644.503 Methods of disposal.

644.504 Disposal plan for timber.

644.505 Disposal plan for embedded gravel,
sand or stone.

644.506 Procedure for
Federal agency.

644.507 Sales.

644.508 Agreement with Small Business Ad-
ministration (SBA) on sale of timber.

644.509 Status as small business.

644.510 Information for SBA on timber
sales.

644.511 Certificate of competency by SBA.

644.512 DA-SBA joint set-aside determina-
tion.

644.513-644.515 [Reserved]

transfer to another

CLEARANCE OF EXPLOSIVE HAZARDS AND
OTHER CONTAMINATION FROM PROPOSED EX-
CESS LAND AND IMPROVEMENTS

644.516
644.517
644.518
644.519
644.520
644.521

Clearance of Air Force lands.

Clearance of Army lands.

Determination of categories.

Responsibilities.

Contaminated industrial property.

Limitations on clearance cost.

644.522 Clearance of military scrap.

644.523 Restricting future of artillery and
other ranges.
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644.524 Reporting contaminated land to the
General Services Administration.

644.525 Statement of clearance in reporting
excess property to GSA.

644.526 Reporting target ranges.

644.527 Recording statements of clearance.

644.528 Return of contaminated leased land
to owners.

644.529 Supplemental agreement with owner
of contaminated leased land.

644.530 Conditions in conveying land sus-
pected of contamination.

644.531 Warning to public of danger in han-
dling explosive missiles.

644.532 Reporting accidents.

644.533 Contamination discovered after re-
turn of land to owner, or sale.

644.534 Return of public domain land.

644.535 Support in clearance of Air Force
lands.

644.536-644.539 [Reserved]

SALE PROCEDURE

644.540
644.541

Advertising.

Award of contract.

644.542 Application of anti-trust laws.

644.543 Determination of acceptable offers
after advertising.

644.544 Negotiated sales.

644.545 Form of invitation for bids and con-
tract of sale.

644.546 Credit.

644.547 Extensions of time.

644.548 Abstract of bids.

644.549 Payments.

644.550 Sale to employees or military per-
sonnel.

644.551 Equal opportunity—sales of timber,
embedded sand, gravel, stone and surplus
structures.

644.552 Statement of contingent or other
fees.

644.5563 Preparation and distribution of sales
documents and reports of sales.

644.554 Insurance against loss or damages to
buildings and improvements by fire or
acts of God.

644.555-644.557 [Reserved]

INSPECTIONS TO INSURE COMPLIANCE WITH
DISPOSAL CONDITIONS

644.5568 Properties requiring compliance in-
spections.

644.559 Civilian component training facili-
ties.

644.560 Inspections of civilian component
training facilities and other properties
conveyed subject to conditions.

644.561 Inspections of civil works properties.

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 3012, un-
less otherwise noted.

SOURCE: 44 FR 3168, Jan. 15, 1979, unless
otherwise noted.
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Subpart A—Project Planning

§644.1 Preface.

Subpart A sets out basic procedures
to be followed in planning and sched-
uling for the acquisition of lands in
connection with Military and Civil
Works projects. It is not intended to be
taken as absolute, without modifica-
tion, but more as a guide to insure all
aspects involved and potential prob-
lems are fully considered in planning
for the acquisition of additional lands.
Proper planning in the initial stages of
any project can and should eliminate
unnecessary delays during the acquisi-
tion phase.

C1viL, WORKS

§644.2 General.

(a) Purpose. Sections 644.2 through
644.8 describe the authorities and pro-
cedures of the Corps of Engineers relat-
ing to real estate planning and project
authorization for the acquisition of
land and interests therein for all water
resource projects.

(b) Applicability. These sections are
applicable to all Division and District
Engineers having civil works real es-
tate responsibilities.

(c) River and harbor and flood control
projects—(1) River and Harbor Projects.
The Act of Congress approved April 24,
1888 (33 U.S.C. 591) authorizes acquisi-
tion of land for river and harbor pur-
poses. These include the construction,
operation, maintenance and improve-
ment of both natural and artificial wa-
terways, the construction of locks and
dams, dikes, bulkheads, jetties, revet-
ment and other bank protection works,
and spoil disposal dikes and retaining
structures for construction and main-
tenance. Unless otherwise specified by
Congress, local interests furnish, free
of cost to the United States, all lands,
easements and rights-of-way required
for initial construction, operation and
subsequent maintenance. A cash con-
tribution may also be required if en-
hancement of land values results from
disposal of spoil dredged from project
areas (ER 1150-2-301 and EM 1120-2-101).

(2) Flood control projects. The Act of
Congress approved March 1, 1917 (33
U.S.C. 701) authorizes acquisition of
land for flood control purposes, and

§644.2

section 2 of the Act of Congress ap-
proved June 28, 1938, as amended (33
U.S.C. 701c-1), authorizes the acquisi-
tion of land and interests therein for
dam and reservoir projects, channel
improvements, and rectification
projects for flood control at Federal ex-
pense. Dam, reservoir and lake projects
are generally constructed entirely at
the expense of the United States and
are maintained and operated with the
use of Federal funds. Local interests
are not required to furnish lands, ease-
ments and rights-of-way for dam and
reservoir projects, unless specifically
authorized by law for small reservoirs
which provide localized flood protec-
tion (EM 1120-2-101). For local flood
protection projects, except channel im-
provement or channel rectification
projects authorized by the Flood Con-
trol Acts of 1936, 1937 and 1938, local in-
terests must provide, without cost to
the United States, all necessary lands,
easements, and rights-of-way. They
must also hold and save the United
States free from damages due to the
construction, operation and mainte-
nance of the project, except where such
damages are due to the fault or neg-
ligence of the United States or its con-
tractors, and maintain and operate all
the works after completion, in accord-
ance with regulations prescribed by the
Secretary of the Army. Channel im-
provement and channel rectification
projects authorized by the Acts of 1936,
1937 and 1938 are built entirely at Fed-
eral expense and no local cooperation
is required. Exceptions to these rules
are provided by law in the case of cer-
tain specific projects such as hurricane
protection, shore protection, beach ero-
sion control or other purposes. As in
river and harbor projects, a cash con-
tribution may also be required if en-
hancement of land values results from
disposal of spoil dredged from project
areas (ER 1150-2-301 and EM 1120-2-101).

(d) The navigational servitude. As a
general rule the United States does not
acquire interests in real estate which it
already possesses or over which juris-
diction is or can be legally exercised.
Irrespective of the ownership of the
banks and bed of a stream below ordi-
nary high water mark, and irrespective
of western water rights under the prior
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appropriation doctrine, no further Fed-
eral interest is required for navigation
projects in navigable streams below the
ordinary high water limit. It is re-
quired, therefore, that the acquisition
plan consider the extent of the naviga-
tional servitude.

(1) ER 1165-2-302 contains the prac-
tice and procedures regarding naviga-
tion.

(2) The navigational servitude affects
abutting uplands, in that the special
site value attributable to their loca-
tion near a navigable stream is non-
compensable. However, this has been
partially changed by section 111 of Pub.
L. 91-611. In all cases where real prop-
erty is acquired by the United States
for public use in connection with any
improvements of rivers, harbors, canals
or waterways of the United States, the
compensation to be paid shall be the
fair market value of such real property
based upon all uses to which such real
property may reasonably be put, in-
cluding its highest and best use, any of
which uses may be dependent upon ac-
cess to or utilization of such navigable
waters. In cases of partial acquisitions
of real property, no depreciation in the
value of any remaining real property
shall be recognized, and no compensa-
tion shall be paid for any severance to
the remaining real property which re-
sults from loss of or reduction of access
from the remaining real property to
the navigable waters because of the ac-
quisition of real property or the pur-
poses for which the real property is ac-
quired.

(3) Injury to private property within
or abutting non-navigable streams is
compensable if inflicted in the course
of an exercise of the navigation power
limited to the navigable mainstream.
U.S. v. Kansas City Life Ins. Co., 339 U.S.
799 (1950), U.S. v Cress, 243 U.S. 316
(1917).

(e) Buildings. Buildings for human oc-
cupancy, as well as other structures
which would interfere with the oper-
ation of the project, or which would be
substantially damaged by inundation,
are prohibited below the guide acquisi-
tion line unless otherwise specifically
approved by the Chief of Engineers.

(f) Estates. Standard estates for ac-
quisition of land or interests therein
are contained in subpart C. Non-stand-
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ard estates should be submitted to
HQDA (DAEN-REA-P) WASH DC 20314
for approval.

§644.3 Navigation projects.

(a) Land to be acquired in fee. All
lands necessary for permanent struc-
tures, construction areas, public access
areas and fish and wildlife purposes
will be acquired in fee. No interests
need be acquired in areas subject to the
Government’s right of navigational
servitude. Spoil disposal areas may be
acquired in fee upon approval of HQDA
(DAEN-REA-P).

(b) Lands over which easements are to
be acquired. (1) Permanent easements
are required for channel improvements,
navigation pools, navigation aids, and
spoil disposal areas for future mainte-
nance. Requirements for mnavigation
aids should be coordinated by the Dis-
trict Engineer with the local Coast
Guard District Commander.

(2) Temporary easements may be ac-
quired for temporary disposal of spoil,
and temporary construction and bor-
TOow areas.

(3) In navigation-only projects, the
right to permanently flood should be
acquired in all lands located within the
navigation pool and the right to occa-
sionally flood should be acquired in
lands above the pool. However, when
the area to be occasionally flooded
above the navigation pool consists of a
narrow band of land, the right to per-
manently flood may be taken therein,
to avoid acquisition of two different es-
tates from the same ownership, and/or
to reduce overall costs of acquisition.

§644.4 Reservoir projects.

(a) Joint land acquisition policy for res-
ervoir projects. The joint policies of the
Department of the Interior and the De-
partment of the Army, governing the
acquisition of land for reservoir
projects, are published in the FEDERAL
REGISTER, dated February 22, 1962, Vol-
ume 27, page 1734. On July 2, 1966, the
Joint Policy was again published in 31
FR 9108 as follows:

A joint policy statement of the Depart-
ment of the Interior and the Department of
the Army was inadvertently issued as a No-
tice in 27 FR 1734. Publication should have
been made as a final rule replacing regula-
tions then appearing in 43 CFR part 8. The
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policy as it appears in 27 FR 1734 has been
the policy of the Department of the Interior
and the Department of the Army since its
publication as a Notice and is now codified
as set forth below.

JOINT POLICIES OF THE DEPARTMENTS OF THE
INTERIOR AND OF THE ARMY RELATIVE TO
RESERVOIR PROJECT LANDS

Sec.

8.0 Acquisition of lands for reservoir
projects.

8.1 Lands for reservoir construction and op-
eration.

8.2 Additional lands for -correlative pur-
poses.

8.3 Easements.

8.4 Blocking out.
8.5 Mineral rights.
8.6 Buildings.

AUTHORITY: The provisions of this Part 8
issued under Sec. 7, 32 Stat. 389, sec. 14, 53
Stat. 1197; 43 U.S.C. 421, 389.

8.0 Acquisition of lands for reservoir projects.
Insofar as permitted by law, it is the policy
of the Departments of the Interior and of the
Army to acquire, as a part of reservoir
project construction, adequate interest in
lands necessary for the realization of opti-
mum values for all purposes including addi-
tional land areas to assure full realization of
optimum present and future outdoor rec-
reational and fish and wildlife potentials of
each reservoir.

8.1 Lands for reservoir construction and op-
eration. The fee title will be acquired to the
following:

(a) Lands necessary for permanent struc-
tures.

(b) Lands below the maximum flowage line
of the reservoir including lands below a se-
lected freeboard where necessary to safe-
guard against the effects of saturation, wave
action, and bank erosion and to permit in-
duced surcharge operation.

(c) Lands needed to provide for public ac-
cess to the maximum flowage line as de-
scribed in paragraph 1b, or for operation and
maintenance of the project.

8.2 Additional lands for correlative purposes.
The fee title will be acquired for the fol-
lowing:

(a) Such lands as are needed to meet
present and future requirements for fish and
wildlife as determined pursuant to the Fish
and Wildlife Coordination Act.

(b) Such lands as are needed to meet
present and future public requirements for
outdoor recreation, as may be authorized by
Congress.

8.3 Easements. Easements in lieu of fee
title may be taken only for lands that meet
all of the following conditions:

(a) Lands lying above the storage pool.

(b) Lands in remote portions of the project
area.

§644.4

(c) Lands determined to be of no substan-
tial value for protection or enhancement of
fish and wildlife resources, or for public out-
door recreation.

(d) It is to the financial advantage of the
Government to take easements in lieu of fee
title.

8.4 Blocking out. Blocking out will be ac-
complished in accordance with sound real es-
tate practices, for example, on minor sec-
tional subdivision lines; and normally, land
will not be acquired to avoid severance dam-
age if the owner will waive such damage.

8.5 Mineral rights. Mineral, oil and gas
rights will not be acquired except where the
development thereof would interfere with
project purposes, but mineral rights not ac-
quired will be subordinated to the Govern-
ment’s right to regulate their development
in a manner that will not interfere with the
primary purposes of the project, including
public access.

8.6 Buildings. Buildings for human occu-
pancy as well as other structures which
would interfere with the operation of the
project for any project purpose will be pro-
hibited on reservoir project lands.

(b) Application of joint policy by Corps
of Engineers. In order to assure that the
water and land areas of reservoirs con-
structed by the Corps are available to
the public, the lands which provide ac-
cess along the shore of the reservoir
will be supplemented at selected loca-
tions for concentrated public use.
Where projects have either recreation
or fish and wildlife, or both, as project
purposes, additional lands will be ac-
quired as set out in the authorization
and specified in design memoranda.
The policy contemplates that the
United States own in fee a continuous
area of land around the reservoir above
the water level to insure ready access
along the shore. However, certain ex-
ceptions have been adopted, as set
forth hereinafter. Under the Joint Pol-
icy the Corps will take an adequate in-
terest in lands, including areas re-
quired for public access, to accomplish
all of the authorized purposes of the
project and thereby obtain maximum
public benefits therefrom. The state-
ments in the policy which define the
land interests to be acquired in par-
ticular areas are guidelines in applica-
tion of policy.

(1) Land to be acquired in fee. (i) Lands
necessary for the dam site, construc-
tion areas and permanent structures.

(i1) The lands below a guide contour
line (guide acquisition line) established
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with a reasonable freeboard allowance
above the top pool elevation for storing
water for flood control, navigation,
power, irrigation, and other purposes,
referred to in this paragraph as the
“full pool” elevation. In nonurban
areas generally, this freeboard allow-
ance will be established to include al-
lowances for induced surcharge oper-
ations plus a reasonable additional
freeboard to provide for adverse effects
of saturation, wave action and bank
erosion. Factors such as estimated fre-
quency of occurrence, probable accu-
racy of estimates, and relocation costs,
will be taken into consideration. Where
this freeboard does not provide a min-
imum of 300 feet horizontally from the
conservation pool, defined as the top of
all planned storage not devoted exclu-
sively to flood control, then the guide
acquisition line will be increased to
that extent. In the vicinity of urban
communities or other areas of highly
concentrated developments, the total
freeboard allowance between the full
pool elevation and the acquisition line
may be greater than prescribed for
nonurban areas generally, and shall be
sufficient to assure that major hazards
to life or unusually severe property
damages would not result from floods
up to the magnitude of the standard
project flood. In such circumstances,
however, consideration may be given to
easements rather than fee acquisition
for select sections if found to be in the
public interest. However, when the
project design provides a high level
spillway, the crest of which for econ-
omy of construction is substantially
higher than the storage elevation re-
quired to regulate the reservoir design
flood, the upper level of fee acquisition
will normally be at least equal to the
top elevation of spillway gates or crest
elevation of ungated spillway, and may
exceed this elevation if necessary to
conform with other criteria prescribed
herein.

(iii) Lands to be acquired for public
use, being those reflected in the Recre-
ation Resources Appendix of the Phase
I General Design Memorandum (ER
1120-2-400). The Phase I General Design
Memorandum is required to be pre-
pared and submitted for approval prior
to submission of the Real Estate De-
sign Memorandum.
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(iv) Lands required for operation and
maintenance of the project for:

(A) Frequently wused operational
areas.

(B) Clearing and disposition of debris.

(C) Maintenance, repair, and restora-
tion.

(D) Anticipated erosion.

(E) Safeguarding public health, and
malaria and mosquito control.

(F) Sanitation.

(v) Lands specifically authorized by
the Congress for recreation and fish
and wildlife purpose as defined by the
Federal Water Project Recreation Act
(Pub. L. 89-72) and Fish and Wildlife
Coordination Act of 1958 (Pub. L. 85—
624, 16. U.S.C. 661 et seq).

(A) All lands to be acquired for fish
and wildlife purposes, either mitiga-
tion enhancement lands or estates
therein required for other project pur-
poses, will be presented in such a way
as to distinguish clearly all such lands
under each of the separate authorities
involved. Specific guidance on fish and
wildlife resources is contained in ER
1120-2-400 and ER 1120-2-404.

(B) The purpose of Pub. L. 89-72 is to
provide a uniform policy with respect
to recreation and fish and wildlife ben-
efits and costs of Federal multiple-pur-
pose water resource projects, and for
other purposes.

(I) Pub. L. 89-72, as amended by sec-
tion 77 of Pub. L. 93-251, does, however,
create a unique provision relating to
local participation in the recreation
and fish and wildlife developments in
water resource projects. Provisions of
that Act, as amended, must be adhered
to and contracts for administration of
project lands and cost-sharing shall fol-
low the amendments contained in sec-
tion 77 of Pub. L. 93-251.

(2) Section 3(b) of Pub. L. 89-72 fur-
ther provides that, notwithstanding
the absence of an indication of intent
as specified above, lands may be pro-
vided in project planning which would
preserve the recreation and fish and
wildlife potential of the project for sub-
sequent development by local interests.
The act prescribes that local interests
must within 10 years after initial oper-
ation of the project enter into agree-
ments specified above. In the event
such agreements are not obtained, the
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proposed facilities cannot be con-
structed and the Corps may utilize the
lands acquired for any lawful purpose
within the Corps’ jurisdiction or may
offer said land for sale to its immediate
prior owner or his immediate heirs at
its appraised fair market value at the
time of disposal. In the event that an
agreement with the prior owner or his
heirs cannot be reached in 90 days, dis-
posal of the property will ensue pursu-
ant to usual disposal procedures.

(3) The provisions of Pub. L. 89-72, as
amended, are construed to apply to
planning for projects authorized in 1965
or thereafter. Accordingly, all planning
for future projects must be coordinated
with local interests as defined in the
law and all design memoranda relating
to land acquisition or development of
recreation or fish and wildlife areas
must clearly set forth the potential of
the project for such development and
the intent of local interests in ful-
filling the requirements of this law.

(4) Public Law 89-72, as amended,
does not impose a requirement for
local participation in all recreation
and fish and wildlife areas. Develop-
ment of recreation areas and planning
for fish and wildlife areas will be in ac-
cordance with the guidelines set forth
in this Chapter and related regulations.

(vi) Lands for resource preservation
and/or enhancement in fulfillment of
the National Environmental Policy Act
of 1969 (Pub. L. 91-190, 83 Stat. 852) and
Executive Order 11514 will be those ap-
proved in the authorizing document
and/or those approved in the Recre-
ation Resources Appendix of the Gen-
eral Design memorandum.

(vii) Uneconomic remnants required
to be purchased in fee under section
301(9) of Pub. L. 91-646.

(viii) Recommendations may be made
in the Real Estate Design Memo-
randum to eliminate lands from acqui-
sition located within the approved
guide acquisition line but above the
guide contour line which are highly de-
veloped or devoted to public uses such
as parks, golf courses, cemeteries, etc.
Also, where for reasons of steep ter-
rain, presence of highways and rail-
roads, severe severance, or for other
reasons, sound real estate practice in-
dicates requirement for some adjust-
ments in the area above the guide con-
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tour line, recommendations for such
adjustments will be included in the
real estate design memorandum, or
will be subsequently submitted with
proposed final real property acquisi-
tion lines, for approval of the Division
Engineer in accordance with §644.7.

(ix) Lands which will be covered by
any sediment delta that is expected to
form as the result of aggradation of
streams draining into the reservoir.
The estimate of this area shall be based
upon the probable sediment inflow for
a period at least equal to the economic
life of the project.

(2) Lands over which easements are to
be Acquired. (i) Lands in reservoir areas
of flood-control-only projects, which do
not provide conservation pools, except
as required for public access.

(ii) Lands required for a relatively
short time for temporary structures or
for use during the construction period
only.

(iii) The Joint Policy of 1962 provides
that flowage easements may be ac-
quired in reservoir projects if all four
conditions of Section 8-3 of the Joint
Policy are met. For the purposes of
land acquisition, to distinguish be-
tween fee and flowage easement ‘‘re-
mote portions of the project area’ as
referred to in Section 8-3 of the Joint
Policy are defined as those lands lying
upstream from the conservation pool
(the top elevation of all storage other
than that devoted exclusively to flood
control use) on the main stream and all
significant tributaries thereof.

(iv) Lands downstream from the dam
and required only for operational pur-
poses.

(v) In flood control projects which do
not have conservation pools, the right
to occasionally flood should be ac-
quired in all lands, except that the
right to permanently flood should be
acquired in those lands which may be
subjected to permanent flooding, as in
the case of a trash pool.

(3) Levees in lieu of acquisition. Where
construction of levees or flood walls
and necessary associated facilities for
protection of lands and properties lo-
cated within potential flowage limits
of a reservoir is proposed in lieu of ac-
quisition of fee title or easements over

121



§644.5

such properties, the protective struc-
tures shall meet the following min-
imum functional requirements:

(i) In urban communities or other
areas of highly concentrated develop-
ments where overtopping of levees
would result in major hazards to life or
unusually severe property damage
under anticipated future conditions,
levee grades and designs shall be ade-
quate to withstand without failure the
occurrence of the standard project
flood, assuming the reservoir is filled
to highest level that is reasonably like-
ly to prevail at the beginning of such a
flood.

(ii) Under circumstances where it can
be reasonably shown that possible
overtopping of protective levees or
flood walls as proposed would not re-
sult in unusual hazards to life or major
property damage, levee grades shall be
as high as economically practicable in
consideration of apparent risks and
costs involved, and flowage easements
or other appropriate assurances from
local interests shall be obtained insofar
as necessary to protect the Govern-
ment in the event the protective struc-
tures are overtopped.

§644.5 Mineral acquisition practices.

(a) Procedure. The procedure of the
Corps of Engineers in acquiring the
necessary land or interests therein to
accommodate projects authorized by
the Congress is to permit the reserva-
tion of the minerals in the land, unless
the reservation is inimical to the oper-
ation of the project. In all cases where-
in a reservation is permitted, the min-
eral interests are subordinated to the
primary project purposes, including
public access and preservation of envi-
ronmental quality.

(b) General. (1) The multiplicity of
ownerships in mineral interests, the
variety of minerals and the different
methods of mineral exploration, recov-
ery and production make it impracti-
cable to define in advance specific
guidelines concerning the reservation
of mineral interests and their subordi-
nation to primary project purposes in
any given project. The initial planning
documents, real estate design memo-
randa, and master plans will fully dis-
cuss and consider the extent of acquisi-
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tion and/or reservation of mineral in-
terests.

(2) Generally fee title to all sub-
surface interests will be acquired in
areas required for all structures, areas
required for project operations and
public use including access, and in
areas where the value of the subsurface
interests is nominal. Reservation of
coal, oil, gas and other minerals will be
permitted whenever any aspect of min-
eral development will not interfere
with project purposes. The reservation
of mineral rights will be predicated
upon the Government’s right to so reg-
ulate their development as to elimi-
nate any interference with project pur-
poses and to minimize any adverse im-
pact on the environment including aes-
thetic values.

(c) Reservation of minerals. (1) When it
has been determined that the reserva-
tion of minerals will not interfere with
the purposes of the project, the min-
erals will be subordinated in accord-
ance with the following guidelines:

(i) The estate providing for the subor-
dination will not be utilized unless ap-
proved by HQDA (DAEN-REA).

(ii) Any subordination agreement, to-
gether with additional regulations in-
corporated by reference, must clearly
define:

(A) The rights and obligations of the
Government and the mineral owner,
operator, and/or lessee.

(B) The control to be exercised over
site development for mining purposes.

(C) Required land reclamation or res-
toration.

(D) Restrictions against pollution
and degradation of project environ-
ment and aesthetics.

(E) Provisions for compliance inspec-
tion by the Government of all site de-
velopment and mining activities over
which the Government has control
under paragraph (¢)(1)(ii)(B) of this sec-
tion.

(2) After execution of a subordination
agreement as provided above, the Dis-
trict Engineer will develop a program
for the surveillance of mineral activi-
ties at each project.

(3) The representatives of the Divi-
sion and District Engineers are to be
fully informed concerning the rights
and responsibilities of the Government
and the mineral owner and/or operator
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under the terms of the estates acquired
for the subordination of minerals, and
will periodically inspect all mining ac-
tivities to insure compliance with the
terms of the subordination agreement
and any plan incorporated by reference
into such agreement.

(d) Off-project mineral activity. In con-
nection with all drainage basins, where
there is present or potential mineral
activity upstream from a project or
nearby lands outside the project limits,
the District Engineer will:

(1) Establish and maintain liaison
with Federal and State agencies having
responsibility for the regulation of
mineral activities and the control of
environment in order to prevent ad-
verse effects of mining on the project.

(2) Institute a system for monitoring
adverse effects on the project such as
sedimentation and acid drainage.

(3) Take steps to insure that Corps
personnel in charge of the project are
familiar with State and Federal laws
governing the control of mineral recov-
ery and the environment, as well as the
Federal or State agencies responsible
for the enforcement of such laws.

(4) Division and District Engineers
are requested to use the Refuse Act of
1899 and any other legal remedies that
may be appropriate in a particular sit-
uation in order to protect the interests
of the United States and preserve the
integrity of the project.

§644.6 Feasibility Reports and Design
Memoranda.

(a) Feasibility investigations and re-
ports. Survey investigations and re-
ports are the studies and reports, spe-
cifically authorized by Congress and
made by Division and District Engi-
neers as assigned by the Chief of Engi-
neers, to determine the scope, jus-
tification, and degree of Federal inter-
est in protection and development of
harbors, waterways, shores and beach-
es, and river basins. For water resource
projects the reports include determina-
tion of needs of alternative plans of
protection and development to be con-
sidered for recommendation to Con-
gress for authorization as Federal
projects. Survey reports should clearly
specify real estate requirements, both
immediate and prospective, and the re-
sponsibilities of Federal and non-Fed-
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eral agencies relative thereto. The real
estate estimates in the reports should
be recent enough to be meaningful for
the purpose intended. Documentation
regarding the estimates, such as when
and by whom made, nature and extent
of field investigation, search for com-
parable sales and similar factual mate-
rial, shall be maintained.

(b) Phase I and Phase II General De-
sign Memoranda. (1) The General Design
Memorandum (GDM) is a report on an
authorized project. Its form and con-
tent are set forth in ER 1110-2-1150. It
includes a real estate section, which
consists of a general discussion of real
estate requirements for the project,
recommendations as to estates to be
acquired, a gross appraisal of the nec-
essary land and interests therein, and
other features considered desirable to
present all major real estate problems
and to recommend solutions. Subject
to the availability of data, minerals in
the project area should be covered in
the manner set forth in §644.5. Detailed
sales data are not necessary, but may
be included if it is anticipated that rec-
ommendations will be made for early
acquisition of interior tracts.

(2) Real Estate personnel will prepare
the real estate section of the GDM. The
requirements for current real estate es-
timates and necessary documentation
thereof contained in §644.6(a) are also
applicable to this paragraph.

(c) Real Estate Design Memoranda. (1)
Following approval of the Phase I
GDM, a Real Estate Design Memo-
randum (REDM) will be prepared by
the Division or District Engineer. Ap-
proval of the REDM shall be in accord-
ance with ER 1110-2-1150, para 21b(2)(j).
No land shall be acquired for the
project without approval of the initial
REDM except (i) in the case of an ad-
vance land acquisition situation, (ii)
acquisition for 1local cooperation
project, or (iii) when a letter-type
REDM has been submitted. The REDM
will include the following in the order
set forth below:

(A) A statement that this REDM is
tentative in nature for planning pur-
poses only and that both the final real
property acquisition lines and the esti-
mate of value are subject to change
even after approval of this REDM.
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(B) Project authorization, designa-
tion, location and date of approval of
GDM Phase I, including the Recreation
Resources Appendix (App A, ER 1110-2—
1150).

(C) General description of the area
and estimated total acreage. The total
acreage will be broken down as to fee
and easement areas. The fee will be fur-
ther broken down to indicate, sepa-
rately, the estimated acreage required
for the various authorized project pur-
poses.

(D) If any Government-owned land is
within the area, indicate the Govern-
ment’s estate, degree of interest re-
quired for project purposes, and views
of the local representative of the con-
trolling agency as to use for project
purposes (see Act of July 26, 1956 (70
Stat. 666) with respect to national for-
est land).

(E) Appraisal information containing
a general statement as to character,
present use and highest and best use of
the land, local economic conditions
which may affect the trend of real es-
tate values in the community and the
gross estimate of value for the area to
be acquired under the REDM. The gross
appraisal on which this estimate is
based should be forwarded concurrently
to HQDA (DAEN-REE) WASH DC 20314.

(F) Information necessary to ascer-
tain responsibility under Pub. L. 91-646
including but not limited to the fol-
lowing:

(I) The number of persons, farms and
businesses to be displaced.

(2) An estimate of all costs, including
contingencies to be incurred as a result
of compliance with Pub. L. 91-646. Part
641 of this subchapter sets out the
items to be considered in estimating
these costs.

(3) Information regarding the avail-
ability of replacement housing.

(G) Estimated cost to the United
States of lands, easements, and rights-
of-way necessary for acquisition by the
United States for:

(I) Access roads to project area. A
statement will be included as to wheth-
er existing public roads will be utilized
within the purview of 33 U.S.C. 701r-1
or new rights-of-way for access roads
will be acquired, with the estimated
cost of such new rights-of-way. The
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proposed plan of access during con-
struction will be fully described.

(2) Relocation of highways, roads,
railroads, pipelines, and utilities (ER
1180-1-1, Section 73). Statement will be
included as to whether the Government
or the owner(s) will acquire new rights-
of-way, if any, necessary for the var-
ious relocations.

(H) Number of structures and facili-
ties which will come within the pur-
view of section 111 of the Act of Con-
gress approved July 3, 1958 (Pub. L. 85—
500), and a preliminary estimate of
Government costs (ER 1180-1-1, Section
73).

(I) A study, in accordance with §644.5,
of present or anticipated mineral activ-
ity in the vicinity of the project which
may affect the operation thereof. A
recommendation including cost esti-
mate, if applicable, regarding the ac-
quisition of the minerals should also be
included in this section of the REDM.

(J) A discussion of standing timber
and other vegetative cover in proposed
recreation areas and other areas above
the conservation pool which have
recreation or scenic value. Rec-
ommendations should be made as to
the significance of such timber and
cover and as to whether reservation of
standing timber should be permitted in
the various parts of the fee area.

(K) A map(s) showing the area which
is the subject of the REDM, indicating
the acquisition guide line, contour line,
the tentative blocked out fee line, mul-
tipurpose pool, and lands in which the
acquisition of easements is rec-
ommended. The map(s) will show,
where appropriate, the dam site, con-
struction area, borrow areas, spoil
areas, public access areas, fish and
wildlife areas, and recreation areas. In
addition, the appropriate map(s) will
have outlined thereon the items of con-
struction or major project features. Ac-
cess roads and railroad rights-of-way
required for these areas will also be
shown. Chapter 3 of ER 405-1-12 relates
to the preparation of maps. With re-
spect to a project where it is planned
to submit several REDMs covering por-
tions of the project, the initial REDM
will contain a map showing the entire
project, with the information shown
thereon as indicated above, insofar as
this information covering the entire
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project is then available. All subse-
quent REDMs will contain the same
type of map, on which will be shown
the area(s) on which REDMs have been
previously submitted with each such
area keyed to the number of its REDM.
Maps shall be of sufficient scale to be
legible and to permit ready interpreta-
tion of pertinent features.

(L) An aerial mosaic, if available, to
provide a pictorial support to the rest
of the report concerning involved prob-
lems.

(M) Discussion relating to the acqui-
sition or relocation of towns and ceme-
teries within the project area (ER 1180—
1-1, Section 73).

(N) A realistic estimate of adminis-
trative costs, giving due recognition to
existing and foreseeable conditions. To
assure direct relationship between
costs and estimates, the breakdown of
these estimates will conform to the
prescribed acquisition activity cost
items as set forth under Real Estate
Schedule/Cost and Performance, ENG
Form 4564, or any further breakdown
which the District Engineer may con-
sider desirable. Included as a minimum
requirement will be: Estimated admin-
istrative costs for mapping, surveying,
and boundary monumentation, apprais-
ing, title evidence, negotiating and
closing direct purchases, condemna-
tion, and relocation assistance.

(0) Summary of project real estate
costs, total all project real estate costs
by category, i.e., land cost, improve-
ments, severance, Pub. L. 91-646 costs,
relocations, minerals, contingencies,
administrative costs, etc.

(P) Schedule of acquisition.

(Q) Discussion and recommendations
concerning the nonstandard estates
proposed for acquisition and the real
property boundary lines.

(R) The extent of the existing naviga-
tional servitude (ER 1165-2-302).

(S) The REDMs will be assigned a
single basic number for each project;
succeeding REDMs will be given alpha-
betical suffixes to the basic assigned
number—for example, REDM Nos. 5,
5A, 5B, etc. Copies of the letter of
transmittal and indorsements thereon
will be inserted in the front of each
copy of the REDM. A cover sheet will
list chronologically all REDMs (includ-
ing supplements thereto and brief let-
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ter-type memoranda) previously sub-
mitted, and will show dates submitted
by the District Engineer and, if ap-
proved, dates of approval thereof.

(2) Upon approval of each REDM, the
Division or District Engineer may, sub-
ject to the availability of funds, pro-
ceed with the acquisition of land and/or
interests therein. The REDM, as ap-
proved, will constitute the overall real
estate plan for acquisition of the area
covered by the REDM. Whenever
changes in the approved REDM are re-
quired, a supplementary REDM de-
scribing the proposed changes and set-
ting forth the reasons therefor will be
submitted. Approval of a supplemental
REDM is required before acquisition
can proceed in the area in which the
changes are proposed.

(3) Prior to the approval of the
REDM, Division and District Engineers
should, subject to the availability of
funds, proceed with preliminary real
estate work, in the same manner as set
out in §644.30. No action will be taken
to solicit an offer from a landowner for
the purchase of his land until the ac-
quisition has been approved and sub-
ject to availability of funds and com-
pliance with the applicable provisions
of Pub. L. 91-646.

(4) An REDM is not required for
projects authorized by the Congress
subject to the condition that local in-
terests furnish without cost to the
United States the necessary lands,
easements, and rights-of-way. However,
the GDM should include a statement
enumerating the requirements of local
cooperation, the name of the local in-
terests proposing to fulfill said require-
ments, an estimate of land costs, and
any other information pertinent there-
to.

(5) Number and content of Real Es-
tate Design Memorandum.

(1) With respect to reservoir projects
involving an extensive real estate pro-
gram, it is considered preferable that
more than one REDM be prepared so
that each will cover a segment or
group of segments, making up the total
project, consistent with the planned
schedule of acquisition.

(ii) For those projects, requiring two
or more REDMs to cover the project
area, each REDM will include all con-
tiguous lands for each public access
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point and recreational site proposed
within the area covered by that REDM.
Noncontiguous areas planned for these
purposes that are located beyond the
limits of the REDM involved will be
omitted therefrom. This procedure does
not apply to areas authorized for fish
and wildlife purposes. Lands authorized
specifically for fish and wildlife pur-
poses may be included either in a con-
ventional REDM, along with other
project lands or be submitted as a sepa-
rate REDM, depending on convenience
in preparation and size of the area.
However, in either event, whenever
practicable, the entire area proposed
for this purpose should be covered in
one REDM, as a unit.

(iii) For smaller projects, not involv-
ing an extensive real estate program,
all real estate requirements, including
those for public access, fish and wild-
life, and recreation, may be covered in
a single REDM.

(d) Blocking out. The following are
guidelines to be observed to the extent
possible in preparing the REDM. These
guidelines will be adhered to by the Di-
vision Engineer in his approval of the
final real estate acquisition lines.

(1) Close blocking out will be accom-
plished in accordance with sound real
estate practices.

(2) For land acquired in fee, the
blocked out final real estate acquisi-
tion line will be established in such
manner as to minimize costs and cause
the least disruption in the use of the
remainder of the ownership.

(3) Severance damages will be avoid-
ed to the extent possible consistent
with real estate requirements for the
project. In accordance with section 301
of Pub. L. 91-646, if the acquisition of
part of a tract will render the remain-
der an uneconomic unit, an offer must
be made to purchase the entire tract.

(4) It is conceivable that, in certain
instances, acquisition of an easement
will result in an uneconomic remainder
and this requires application of section
301 of Pub. L. 91-646, as in paragraph
(d)(3) of this section.

(5) A remnant without access need
not be acquired if:

(i) The owner desires to retain the
property and releases the Government
from damages for lack of access, and
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(ii) The obtaining of such release in
lieu of acquisition is concurred in, in
writing, by the local road authority,
and the local road authority is released
from damages due to loss of access.

(6) For lands to be acquired in fee or
easements, close tangent will be used,
generally following the acquisition
line.

(7) When small portions of additional
properties, not otherwise needed for
the project, are within the acquisition
line, they may be omitted if to do so
will not materially affect the operation
and maintenance of the project as de-
termined by operational elements.

§644.7 Acquisition lines.

(a) Tentative acquisition lines. As indi-
cated in §644.6(c)(1)(iii)(K), tentative
acquisition lines are shown on maps
which are part of the REDM. However,
at that time, the lines will, to some ex-
tent, be irregular and located without
full regard to their effect upon fringe
tracts. It will, therefore, be necessary
to establish final acquisition lines, in
accordance with sound real estate prac-
tices. Accordingly, fringe tracts will
not be acquired until the final acquisi-
tion lines are approved by the Division
Engineer.

(b) Submission. As soon as possible
after authority has been granted to ac-
quire the land and/or interest therein,
the District Engineer will complete ap-
praisals covering the fringe tracts.
Thereupon, a map showing proposed
final acquistion lines will be submitted
to the Division Engineer, accompanied
by justification and reasons therefor.
This submission may be for an entire
project or by segments or units. How-
ever, if the final map is submitted on a
segment or unit basis, each segment or
unit must be complete in itself and not
be dependent on another segment or
unit not submitted for approval.

(c) Approval. The Division Engineer is
authorized to approve final acquisition
lines, but shall not delegate this re-
sponsibility to District Engineers. This
authority is subject to the following:

(1) Except for the addition or deletion
of individial ownerships, or portions
thereof, on the basis of the criteria
contained in §644.6(d), approval of any
changes in the overall plan will be in
compliance with ER 1110-2-1150.
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(2) Estates in individual tracts may
be changed if consistent with the over-
all plan. Approval, however, will be re-
quired from HQDA (DAEN-REA-P) if
the estates are non-standard.

§644.8 Planning and scheduling real
estate activities.

(a) Normal scheduling. (1) The objec-
tive of a planned program is to provide
for the early acquistion of land to
avoid enhancement in land prices and a
minimum of inconvenience to the prop-
erty owners. Also, it is essential that
there be adequate planning of the land
acquisition program to insure that
there is no interference with
unacquired properties as a result of
construction activities.

(2) It is essential that adequate funds
be programmed on ENG Form 2213, Ad-
vance Engineering and Design Plan-
ning Schedule (PB-2B), to proceed with
real estate planning; preparation of
Real Estate Design Memoranda; deter-
mination of final project boundaries;
and preliminary real estate work to
the point where land acquisition can be
started as soon as construction funds
become available.

3) Surveys and boundary
monumentation and/or marking shall
be completed prior to acquistion.

(4) Funds will be programmed for ac-
quisition of lands for the construction
area and/or other areas initially re-
quired within the first year, and for ac-
quisition of lands for the other features
of the project as rapidly as necessary
real estate data can be assembled. For
projects with major impoundment fea-
tures and with scheduled construction
periods of more than two years, funds
will be programmed at a uniform level
so that total real estate requirements
will be covered by accepted offers to
sell or declarations of taking filed in
court by the end of two-thirds of the
overall construction period.

(b) Public information. (1) The real es-
tate activities of the Corps are ex-
tremely sensitive, since they disrupt
the lives of individuals and take their
homes, farms and businesses. There-
fore, the importance of keeping land-
owners and others having an interest
in the land informed of the land acqui-
sition program is emphasized. In order
to avoid false rumors and to permit the
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affected owners to formulate plans for
the future, information concerning the
land acquisition program, procedures
with respect thereto, and the specific
effect on the individual properties, will
be furnished to the affected owners at
the outset of the project.

(2) Section 302 of Pub. L. 86-645 (33
U.S.C. 597) is quoted, in part, for guid-
ance:

Within six months after the date that Con-
gress authorizes construction of a water re-
source development project under the juris-
diction of the Secretary of the Army, the
Corps of Engineers shall make reasonable ef-
fort to advise owners and occupants in and
adjacent to the project area as to the prob-
able timing for the acquisition of lands for
the project and for incidental rights-of-way,
relocations, and any other requirements af-
fecting owners and occupants. Within a rea-
sonable time after initial appropriations are
made for land acquisition or construction,
including relocations, the Corps of Engineers
shall conduct public meetings at locations
convenient to owners and tenants to be dis-
placed by the project in order to advise them
of the proposed plans for acquisition and to
afford them an opportunity to comment. To
carry out the provisions of this section, the
Chief of Engineers shall issue regulations to
provide, among other things, dissemination
of the following information to those af-
fected: (1) Factors considered in making the
appraisals; (2) desire to purchase property
without going to court; (3) legal right to sub-
mit to condemnation proceedings; (4) Pay-
ments for moving expenses or other losses
not covered by appraised market value; (5)
occupancy during construction; (6) removal
of improvements; (7) payments required from
occupants of Government-acquired land; (8)
withdrawals by owners of deposits made in
court by Government; and (9) use of land by
owner when easement is acquired.

(3) Within a reasonable time after
initial appropriations are made for
land acquisition or construction, in-
cluding relocations, Division and Dis-
trict Engineers will conduct meetings
with landowners. The United States
Senators of the state or states and
Members of the House of Representa-
tives of the district or districts in
which the project is located should be
invited to attend. Normally, the public
meetings should be scheduled prior to
the commencement of the land acquisi-
tion program. The agenda for the meet-
ings will include not only the nine spe-
cific items listed in section 302, Pub. L.
86-645, but all other items of a nature
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that will assist landowners and tenants
in understanding all of the Corps’ real
estate procedures such as, but not lim-
ited to: Acquisition schedules, the type
of land interests to be acquired under
the Joint Policy, approximate acquisi-
tion lines, management of the project,
etc. In addition to the foregoing, pam-
phlets containing this information and
the information brochure explaining
the benefits to landowners under Pub.
L. 91-646 will be given wide distribution
at approximately the same time the
landowners meeting program is initi-
ated, and copies will be furnished to
the appropriate United States Senators
and Members of the House of Rep-
resentatives.

(4) Inquiries, comments of land-
owners and tenants, and problems de-
veloped at the landowners meetings
should be recorded or, at least, a de-
tailed written resume made. HQDA
(DAEN-REA-P) should be informed as
to the outcome of these meetings. Ef-
fective follow-up to supply any infor-
mation not available at the meeting, or
to consider any particular problems
presented, is essential to realize the
full advantage of the public relations
program.

(5) The provisions of this paragraph
are applicable to all water resource de-
velopment projects, including all local
cooperation projects for which real es-
tate is to be acquired in whole or in
part by local interests. Initial informa-
tion as to such projects for which real
estate acquisition is exclusively a local
interest responsibility may be given,
within six months after project author-
ization, by either the local interest or
Federal Government, through the
media best adaptable under the cir-
cumstances. Advice should be given as
to the timing of acquisition of the
lands and lesser interests, and also as
to the extent to which acquisition will
be accomplished by the local interests.
After appropriations, the local inter-
ests should be encouraged to sponsor
and conduct a landowners meeting
with attendance by Corps of Engineers
representatives. If there is a joint re-
sponsibility for real estate acquisition,
the local interests should explain the
scheduled requirement for possession of
the lands involved and their acquisi-
tion procedures, and the Corps of Engi-
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neers representatives should explain
the procedures followed when lands are
condemned by the Federal Government
on behalf of local interests, and the au-
thority for each action.

(6) If local interests refuse to call a
landowners meeting, the District Engi-
neer should call such a meeting, to ex-
plain the general construction features
of the project, to inform the land-
owners and tenants that local interests
are obligated to acquire the necessary
lands, to state that we cannot explain
the exact procedures which will be fol-
lowed by local interests, but to explain
the procedures followed when lands are
condemned by the Federal Government
on behalf of local interests. If only a
very few landowners and tenants are
involved, local interests may hold their
meeting in the District Engineer’s of-
fice or at a location more convenient
to the landowners and tenants. While
this would not be a formal meeting, the
same type of information would be fur-
nished. Here, also the District Engineer
should call such a meeting if local in-
terests refuse to do so.

(7 To summarize, public (land-
owners) meetings are required by sec-
tion 302 of Pub. L. 86-645. This require-
ment applies to local cooperation
projects as well as to the large Federal
water resources development projects.
The meetings will be held by Division/
District Engineers, to comply with the
law, if local interests refuse to call
meetings at which information would
normally be furnished jointly by the
local interests and by the Corps of En-
gineers representatives.

(8) Real Estate personnel and the
Public Affairs Officers of the Division
and District Engineers should cooper-
ate closely in planning vigorous public
relations programs as contemplated in
this paragraph and through the press,
radio, and television.

(c) Land acquisition funds for land ac-
quisition in advance of project construc-
tion. (1) A Land Acquisition Fund in
the amount of $2 million was estab-
lished as a part of the appropriations
contained in the Public Works for
Water, Pollution Control, and Power
Development and Atomic Energy Com-
mission Appropriation Act, 1971 (Pub.
L. 91-439). Comments of the House Ap-
propriations Committee in establishing
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the Fund are contained in House Com-
mittee Report No. 91-1219, 91st Con-
gress, 1st Session, as follows:

New land acquisition fund. The committee
has approved the budget proposal to allocate
$2 million to establish a fund for land acqui-
sition, in advance of project construction, to
alleviate severe hardship cases and to avoid
price escalation. The proposal has been ap-
proved with the understanding that prior
committee approval will be obtained for ini-
tial purchases in each project area and that
use of the fund shall be confined to those
projects on which planning has progressed to
the point that the damsite has been final-
ized, and it is known with certainty the
lands to be acquired for the project.

This fund was increased to $3 million
by the Public Works for Water and
Power Development and Atomic En-
ergy Commission Appropriation Act of
1973 (Pub. L. 92-405).

(2) Applicability. Expenditures from
the Fund are applicable to authorized
water resource development projects
for which land acquisition is a Federal
responsibility.

(3) Guidelines for wutilication of the
Fund for Advance Land Acquisitions. (i)
The Fund will be used to acquire pri-
vate and non-Federal publicly-owned
properties at authorized water resource
development projects on which plan-
ning has progressed to the point that
the damsite has been finalized and it is
established with certainty that the in-
dividual properties will be required for
the project.

(ii) Only those individual properties
will be considered for acquisition
where it can be shown that advance ac-
quisition of the properties will allevi-
ate severe hardship to the landowner
and/or will avoid unusual land price es-
calation. Unusual price escalation
cases involve those individually owned
properties where it can be dem-
onstrated that the land value will ma-
terially escalate, prior to commence-
ment of the land acquisition program
for the project from future appropria-
tions for land acquisition or construc-
tion, because of imminent actions
which will change the highest and best
use of land, such as zoning actions,
planned construction on the land and
other changes in real estate market
factors which will materially escalate
land values. Normal land escalation oc-
curring to all properties in general
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within a project will not be considered
as a basis for acquisition. Hardship
cases include, but are not necessarily
limited to, cases involving the fol-
lowing:

(A) The landowner has a valid con-
tract to purchase a replacement prop-
erty and failure to dispose of his prop-
erty inside the project will force him to
default the contract, forfeit his de-
posit, or otherwise lose the benefits of
the contract, and other replacement
property is not available within the
same area under similar terms;

(B) The property owner is forced to
relocate from the area due to his em-
ployment or other circumstances be-
yond his control, and the Government’s
project has so affected the sale of prop-
erties within the project area as to
make a sale to another private party at
a fair and reasonable price extremely
difficult; and

(C) Illness of the owner or other
members of his family, or other per-
sonal hardship makes his relocation
from the area necessary and the Gov-
ernment’s project has so affected the
sale of properties within the project
area as to make a sale to another pri-
vate party at a fair and reasonable
price extremely difficult.

(D) As indicated above, these exam-
ples are not intended to exclude other
cases where, in the exercise of sound
judgment, actual hardship is found to
exist.

(iii) Individual tract ownerships rec-
ommended for advance acquisition by
Division and District Engineers and ap-
proved by OCE will be acquired by di-
rect purchase or through the filing of
condemnation proceedings, in accord-
ance with normal procedures.

(4) Procedures. Individual tract own-
erships which Division and District En-
gineers consider are hardship cases or
involve unusual price escalation, with-
in the guidelines set forth in paragraph
(c)(3) of this section should be rec-
ommended to OCE for acquisition.

(i) Full justification must be sub-
mitted to HQDA (DAEN-CWB) WASH
DC 20314 in support of the recommenda-
tion to acquire the individual owner-
ships.

(ii) If the recommendation is ap-
proved, action will be taken by OCE to
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obtain approval of the House and Sen-
ate Committees on Appropriations.
Upon receipt of Committee approvals,
the Division Engineer will be author-
ized to proceed with the acquisition ac-
tion if sufficient funds are available
from the Land Acquisition Fund.

(iii) Appropriate records will be
maintained by District or Division En-
gineers of allocations made from the
Fund which are used for approved ac-
quisition cases. These funds will be ac-
counted for under a designated account
number.

(iv) When appropriations for land ac-
quisition or construction of the Fed-
eral project are specifically made by
the Congress, the initial allowance of
funds to the project will be reduced by
the amount previously allotted from
the Land Acquisition Fund in order to
replenish the Fund for use at other
projects.

(d) Acquisition for State or local inter-
ests—Resettlement sites. (1) Section 209 of
Pub. L. 90-483 (82 Stat. 745) enacted Au-
gust 13, 1968, provides that the Sec-
retary of the Army may, prior to the
approval of title by the Attorney Gen-
eral, acquire, enter upon, and take pos-
session of lands or interests in lands by
purchase, donation, condemnation or
otherwise, whenever any State, or any
agency or instrumentality of a State or
local Government, or any nonprofit in-
corporated body organized or chartered
under the law of the State, or any non-
profit association, shall undertake to
secure any lands or interests therein as
a site for the resettlement of families,
individuals, and business concerns dis-
placed by a river and harbor improve-
ment, flood control or other duly au-
thorized water resource project, and

(i) It is determined by the Secretary
of the Army that the State or local in-
terest is unable to acquire the nec-
essary land, or unable to acquire it
with sufficient promptness, and

(ii) The Governor of the State in
which the site is located has requested
such acquisition.

(2) Cost of acquisition. The Act also
provides that:

(i) All expenses of acquisition accom-
plished under the authority of the Act,
including any award that may be made
in a condemnation proceeding, the cost
of title evidence, appraisals and any
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other costs incident to such acquisi-
tion, shall be paid by the State, agen-
cy, instrumentality or nonprofit body.

(ii) The State, agency, instrumen-
tality or nonprofit body may repay
such amount from any funds made
available to it by any Federal depart-
ment, agency, or instrumentality,
other than the Department of the
Army.

(iii) Pending such payment, the Sec-
retary of the Army may expend from
any funds appropriated for the project
such sums as may be necessary to
carry out section 209, Pub. L. 90-483.

(iv) To secure such payment, the
State, agency, instrumentality or non-
profit body may be required to execute
a proper bond before acquisition is
commenced.

(v) Any sums paid by a State, agency,
instrumentality or nonprofit body
under section 209 shall be credited to
the appropriation for the project.

(3) Determinations required before ap-
plication of section 209. No acquisition
by the Department of the Army may be
undertaken under this section until the
Secretary of the Army has determined,
after consultation with appropriate
Federal, State and local government
agencies, that:

(i) The development of a site is nec-
essary in order to alleviate hardships
to displaced persons;

(ii) The location of the site is suit-
able for development in relation to
present or potential sources of employ-
ment; and

(iii) A plan for development of the
site has been approved by appropriate
local government authorities in the
area or community in which the site is
located.

(4) Action by District or Division Engi-
neer. When the District Engineer is of
the opinion that section 209 may be ap-
plicable to a given situation, after con-
sultation with State and State agency
officials, the Governor of the State
should be advised of the pertinent pro-
visions of the law and the assistance
that can be rendered by the Secretary
of the Army under the terms and con-
ditions of the law at the request of the
Governor. If planning towards resettle-
ment is undertaken by a State, agency,
instrumentality or nonprofit body, the
District Engineer will keep advised of
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the progress of such local planning and
will furnish guidelines and consulta-
tion to the local interests during devel-
opment of the plan.

(5) Implementation of the Plan of Reset-
tlement. When the final plan has been
developed and approved by the appro-
priate Federal, State and local govern-
mental agencies (which will include in-
formation showing that the site is nec-
essary to alleviate hardships to dis-
placed persons and suitable for devel-
opment in relation to present or poten-
tial sources of employment), a showing
has been made that the State is unable
to acquire the necessary lands or inter-
ests therein or is unable to acquire the
lands with sufficient promptness, the
Governor has executed a request that
the Secretary of the Army acquire the
lands under the terms and conditions
of the Act, and the State or agency of
the State has executed a proper bond in
an amount deemed necessary to cover
total expenditures to be made by the
Army for the land acquisition, the Dis-
trict Engineer should submit to HQDA
(DAEN-REA-P) WASH DC 20314 a brief
Real Hstate Design Memorandum cov-
ering the land to be acquired under the
plan. The REDM should be accom-
panied by the final approved plan and
the information listed above in order
that the Secretary may make the de-
terminations as required by section
209(b) of Pub. L. 90-483. No action will
be taken by the District Engineer to
acquire the land, proposed for acquisi-
tion in the plan and the REDM, until
receipt of authority from DAEN-REA-P
to proceed with the acquisition. A com-
plete record will be maintained of all
land and administrative costs incident
to the acquisition as a basis for a re-
quest for reimbursement to the State
and/or the State agency or agencies.
Upon authorization to the District En-
gineer to proceed with land acquisi-
tions of the site, normal Corps land ac-
quisitions procedures will be followed.

(6) Conveyance of the site to the State
or State agency or agencies. In accord-
ance with section 209(c) of Pub. L. 90—
483, upon completion of the acquisition
of the site, a proper deed will be sub-
mitted to HQDA (DAEN-REA-P) WASH
DC 20314 for execution by the Secretary
of the Army, for conveyance of the
land to the State or State agency, as
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appropriate. Evidence must be sub-
mitted that the terms and conditions
of the deed have the approval of the
Governor and the agency to which con-
veyance is to be made. The deed will
not be delivered until reimbursement
has been made to the United States for
the land and administrative costs ex-
pended by the District Engineer inci-
dent to the acquisition of the site.

MILITARY (ARMY AND AIR FORCE) AND
OTHER FEDERAL AGENCIES

§644.21 General.

(a) Purpose. Sections 644.21 through
644.30 describe the procedures of the
Corps of Engineers relating to real es-
tate planning and project authoriza-
tion for the acquisition of land and in-
terests therein for military projects,
for the Department of Energy (DOE),
and for other Federal agencies as re-
quired.

(b) Applicability. Provisions of these
sections are applicable to the Office of
the Chief of Engineers and all Division
and District Engineers having real es-
tate responsibilities.

(c) General procedures. (1) AR 405-10
and AFR 87-1 outline the policies of the
Department of the Army and the De-
partment of the Air Force, respec-
tively, with respect to real estate ac-
quisitions.

(2) The policies of the Department of
Energy (DOE) with respect to acquisi-
tion of real estate are generally set
forth in requests of that agency for
preparation of real estate design mem-
orandums.

(3) The purpose of the planning func-
tion is to establish a sound basis for
the acquisition of land and interests
therein in accordance with existing law
and broad procedures of higher author-
ity; to collect all necessary real estate
data; to correlate and evaluate these
data from the standpoint of estab-
lishing the necessity for the proposed
acquisition; to establish that no Gov-
ernment-owned or Government-con-
trolled lands are available for the in-
tended use; to determine the required
estate, in accordance with existing
policies, sufficient to protect the inter-
ests of the Government; and in general,
to prepare each project for submission
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to the head of the interested depart-
ment or agency, or his designee, and,
where necessary, to the Department of
Defense and the Committees on Armed
Services of the Senate and House of
Representatives, for approval.

(4) In the preparation of Real Estate
Planning Reports, or Real Estate Sum-
maries, consideration will be given to
the procedures and criteria expressed
in the regulations cited herein.

§644.22 Site selection.

When a requirement develops for a
new installation or the extension of an
existing installation, site selection will
be the primary responsibility of the
using service. A representative of the
appropriate Division or District Engi-
neer will participate in selection of
sites for the Department of the Army
and, upon request, in Department of
the Air Force site selection and pre-
liminary investigations. Commanders
and site boards should be informed of
any available lands, including mar-
ginal lands in civil works projects and
available lands under the control of
other departments and agencies, suit-
able for the desired purpose. The using
service will request the Chief of Engi-
neers or the appropriate Division or
District Engineer to prepare a Real Es-
tate Planning Report or Real Estate
Summary, making reference to the
prior Site Selection Report if one was
prepared.

§644.23 Real Estate Planning Docu-
ments.

(a) Real Estate Planning Reports. (1) A
Real Estate Planning Report (REPR),
as shown in Figure 2-1 in ER 405-1-12,
will be prepared by the Division or Dis-
trict Engineer for all major fee and
easement projects other than Reserve
Component projects and extinguish-
ment of grazing privileges on Federal
lands. The request for such REPR may
be initiated by any command or ech-
elon of the Army or Air Force (or by
the Washington Headquarters or field
operations offices of DOE for a Real Es-
tate Design Memorandum). Certain
items contained in Figure 2-1 (ER 405-
1-12) relate only to Department of the
Air Force land acquisition programs
for runways and approach zones and
are not applicable to other projects.
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Such items will be omitted from
REPRs where not applicable. When for-
warding the REPR, a copy of the Re-
viewing Appraiser Comment, con-
cerning the estimated land values as-
signed therein, should be included as
an inclosure to the transmittal letter.

(2) On Department of the Air Force
projects where estimated cost is not in
excess of $25,000, brief REPRs are to be
prepared for issuance of directives by
the approprate Air Force Regional
Civil Engineer (AFRCE). Such reports
need not be submitted to the Chief of
Engineers except in those cases in
which the major command submits a
copy to Headquarters, USAF. This re-
port should contain adequate informa-
tion on the items listed in the fol-
lowing outline but need not be limited
thereto:

(i) Requirement for the property.

(ii) Cost estimate of the property
with indication of the method used in
arriving at the estimate.

(iii) Summary sheet showing the
acreages, interests to be acquired, im-
provements and estimated costs, in-
cluding the administrative costs of ac-
quiring the real property and all costs
in connection with the Uniform Relo-
cation Assistance and Real Property
Acquisition Policies Act of 1970 (Pub.
L. 91-646).

(iv) Map showing property to be ac-
quired, ownerships, and relation to ex-
isting installation, where appropriate.

(v) In reports covering the acquisi-
tion of runway clearance easements, a
profile, topographic, and obstruction
drawing should be furnished.

(vi) Discussions of any peculiar or
unusual problems anticipated in con-
nection with the proposed acquisition
including relocation assistance re-
quired by Pub. L. 91-646.

(vii) Recommendations of the office
preparing the report.

(b) Planning Documents for Reserve
Component Acquisitions. Figure 2-2 in
ER 405-1-12 is a sample of an REPR for
use in acquisition of land for the U.S.
Army Reserve Program. This report
omits some items which appear in the
usual planning report but includes
other items particularly applicable to
U.S. Army Reserve sites.

132



Department of the Army, DoD

(1) Real Estate Planning Report. The
REPR for Reserve Component acquisi-
tions should contain the following:

(i) A list of all sites inspected with
reasons for rejection of the other sites.

(ii) Description of physical character-
istics of the site.

(iii) Type and extent of grading and
drainage required.

(iv) Soil and foundation conditions
with classification of overburden mate-
rials (to be determined by test borings
only if conditions indicate this neces-
sity).

(v) Availability of adequate access,
water supply, electricity, gas for space
heating, sewage disposal, drainage con-
ditions, and telephone services. Where
it is necessary to construct or extend
streets, water, sewer, or other utility
facilities to serve the selected site, a
written commitment will be obtained
from the municipal authorities assur-
ing the United States that the munici-
pality will perform such work without
cost to the United States, or indicating
the proportionate share of the costs
the municipality will bear. This com-
mitment will be made a part of the
REPR.

(vi) Cost estimates of supporting fa-
cilities and any unusual building foun-
dations, itemized to the degree prac-
ticable to indicate items, quantities,
sizes, unit prices and totals.

(vii) A preliminary site plan, showing
existing conditions and proposed lay-
out, to insure adequacy of the site for
its intended ultimate use.

(viii) A formal legal commitment in
the form of a resolution or other in-
strument authorizing a long-term,
nominal-rental lease or a donation, to-
gether with a reference to the author-
ity to grant the lease or make the do-
nation, in instances where land is
owned by a State, county, city or other
political subdivision.

(ix) A draft of the proposed lease in
terms acceptable to the lessor, taking
into consideration the requirements in
DOD Directive 4165.16.

(2) Agreements for Joint National
Guard-Army Reserve Center. Title 10,
U.S.C., 2231 through 2238, DOD Direc-
tives 1225.2 and 1225.5, and AR 140-478
contain policy and directions for the
establishment of this type of training
facility. The Division or District Engi-
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neer will participate in negotiation of
the joint-use agreement and prepara-
tion of the necessary instruments, in
coordination with local Army Reserve
and National Guard representatives. A
copy of the agreement so negotiated
will be attached to each copy of the
REPR prior to its distribution for re-
view. DOD Directive 1225.2 provides in
part: ‘“The agreement shall remain in
full force and effect for the fixed term
of years which represents the esti-
mated useful life of the facility.”” This
provision has generally been inter-
preted as fixing the use term at 25
years, although the probably useful life
of a well-maintained armory type
structure is much longer. The DOD
provision states a minimum require-
ment; however, it does not preclude the
Army from securing a longer period of
use. In order to secure a use term more
commensurate with the Government
investment, joint-use agreements, at a
minimum, will be set up on a 25-year
basis, with the option on the part of
the Government to renew for an addi-
tional 25-year period under the same
terms and conditions.

(3) Real Estate Summary. Considerable
time, effort and funds can be saved if
REPRs are foregone in those cases in-
volving acquisition of property for U.S.
Army Reserve and Army National
Guard use by transfer from another
military department or the General
Services Administration. The Real Es-
tate document in support of such pro-
posed acquisitions will be a Real Estate
Summary which will contain the fol-
lowing elements only:

(i) Authority for request.

(ii) Acreage and estate.

(iii) Estimated gross
value.

(iv) Map.

(v) Excess status of land.

(vi) Description of improvements (in-
cluding building numbers and square
feet).

(vii) Justification for use of the prop-
erty as provided by the Command. Pro-
posed construction (if any) should be
included.

(viii) Engineering Feasibility Study
(if construction is planned).

(ix) Draft Acquisition Report is re-
quired for clearance under title 10

fair market
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U.S.C. 2662 if estimated gross fair mar-
ket value is over $50,000 for acquisition
by transfer from another military de-
partment.

(c) Lease Planning Reports. Reference
is made to AR 405-10 and AFR 87-1,
concerning requests for leasehold ac-
quisitions. A Lease Planning Report
will be submitted upon request of the
Chief of Engineers or the using service.
Figure 2-3 in ER 405-1-12 is a sample of
a Lease Planning Report.

(d) Grazing Land Reports. (1) When
Federal grazing lands are a part of a
project and it is proposed to cancel, or
to prevent the use of, grazing privileges
thereon, under authority contained in
the Act of Congress approved July 9,
1942, as amended (43 U.S.C. 315q), the
REPR will be utilized with appropriate
changes. The report will disclose each
of the ranch units comprising grazing
privileges, indicating, in tabulated
form, the name of each operator, acre-
age owned in fee, acreage of State-
owned land held under lease, acreage of
railroad land held under lease, acreage
of other privately owned land held
under lease, acreage under Federal
grazing permits or licenses, total acre-
age in ranch unit, total carrying capac-
ity of ranch unit, and actual number of
stock being carried on each ranch unit;
whether project will be classified as a
permanent or temporary installation;
other acquisition problems, such as
mining and water rights or claims,
which may be encountered; and a
project map indicating project bound-
aries, Federal and State-owned lands,
and location of mining and water
rights or claims.

(2) The cost estimate will be prepared
in accordance with subpart B.

(e) Distribution and approval of plan-
ning reports—(1) Army projects. Upon
completion of a fee and/or easement
planning report or a Lease Planning
Report, the report will be processed as
outlined in AR 405-10. Information will
be included in the transmittal letter
concerning status of environmental as-
sessment or impact statement.

(2) Air Force projects. (i) Upon the
completion, review and approval of a
fee and/or easement planning report,
the District Engineer will forward cop-
ies of the planning report to the Divi-
sion Engineer who will forward the
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original and one copy with appropriate
recommendations to HQDA (DAEN-
REA-L) WASH DC 20314. Simulta-
neously with this action, the Division
Engineer will furnish the Major Air
Command with six copies of the plan-
ning report for review, approval, and
subsequent transmittal to Head-
quarters, USAF.

(ii) After preparation, review and ap-
proval, the District Engineer will sub-
mit the Lease Planning Report, where-
in the estimated annual rental is in ex-
cess of $25,000, to the Division Engi-
neer. Upon review and approval, the Di-
vision Engineer will forward the origi-
nal and a copy, with appropriate rec-
ommendations, to DAEN-REA-L. Si-
multaneously with this action, the Di-
vision Engineer will furnish the Major
Air Command with two copies of the
report. The Chief of Engineers will re-
view the report and forward the origi-
nal to Headquarters, USAF, with ap-
propriate recommendations.

(3) DOE projects. Upon completion of
a fee and/or easement real estate de-
sign memorandum and review and ap-
proval by the District Engineer and, in
turn, the Division Engineer, a copy of
the report will be submitted to the ap-
propriate DOE office for review and ap-
proval. When notice of approval is re-
ceived, the District Engineer will
transmit, through the Division Engi-
neer, the original and two copies of the
REDM, with recommendations, and
evidence of approval by the DOE field
office, to HQDA (DAEN-REA-P) WASH
DC 20314. Upon review and approval,
the Chief of Engineers will transmit
the original and one copy of the REDM
to Headquarters, DOE, for approval and
further action.

§644.24 Acquisition by Transfer from
other Government Departments or
Agencies (except Public Domain).

When a requirement develops for the
acquisition of Government-owned real
property and an appropriate request is
received for the acquisition, the Dis-
trict Engineer will prepare and submit,
through the Division Engineer, to
HQDA (DAEN-REA-L) WASH DC 20314
a Real Estate Planning Report (Figure
2-1 in ER 405-1-12) (or a brief report, if
it is determined this would be suffi-
cient) setting forth the requirements
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for the property, the market value
thereof, the ‘“‘in place’ value of exist-
ing improvements, the estimated cost
of the proposed construction, attitude
of the local representative of the de-
partment or agency having control,
and such other items as are necessary
to give full discussion of the real estate
implications, for consideration and the
obtaining of a real estate directive for
the acquisition by transfer.

§644.25 Withdrawal of Public Domain
for Defense Purposes.

(a) The Act of Congress approved
February 28, 1958 (Pub. L. 85-337, 72
Stat. 27) provides that all withdrawals
and reservations of public domain land,
water, or land and water, or restric-
tions on use of areas in the Continental
Shelf, aggregating an area of more
than 5,000 acres for any one defense
project, shall be by Act of Congress.
Upon receipt of a request for with-
drawal or reservation of lands of the
public domain or for restrictions on ex-
ploration and exploitation in the Con-
tinental Shelf, and in order that the
Chief of Engineers may present the
project to higher authority for ap-
proval and submission to the Congress,
if approved, the District Engineer will
prepare and submit, through the Divi-
sion Engineer, to HQDA (DAEN-REA-
L) WASH DC 20314 a Real Estate Plan-
ning Report, including the following
items.

(1) A copy of the request from the
Army or the using service.

(2) Complete information relative to
the eight items specified in section 3 of
Pub. L. 85-337 (43 U.S.C. 156).

(3) If the proposed withdrawal con-
stitutes an expansion of an existing in-
stallation, pertinent data relative to
the lands constituting the existing in-
stallation.

(4) Information relative to out-
standing mineral, grazing, water and
other rights.

(5) A statement as to the estimated
cost:

(i) Of extinguishing such rights; and

(ii) Of suspending the exercise of such
rights on a leasehold (annual rental)
basis.

(6) Map(s) indicating the exterior
boundaries of the project; excepted
areas, if any; location of mineral
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rights, water rights, and other re-
sources discussed in the report.

(b) The District Engineer will also
prepare and include a draft of applica-
tion for withdrawal covering the eight
items specified in section 3 of Pub. L.
85-337.

(¢c) Upon receipt of the REPR and
draft of application for withdrawal, the
Chief of Engineers will prepare a Real
Estate Directive.

(d) The REPR, draft of application
for withdrawal, and Real Estate Direc-
tive will be transmitted through the
Chief of Staff and the appropriate As-
sistant Secretary of the Army to the
Assistant Secretary of Defense (Man-
power, Reserve Affairs and Logistics)
for approval of the acquisition and for
coordination with the Department of
the Interior (Bureau of Land Manage-
ment). Upon receipt of approval from
the ASD (MRA&L), the Chief of Engi-
neers will dispatch the application to
the Department of the Interior and will
draft the necessary legislation for proc-
essing through normal legislative
channels.

(e) It has been determined that the
words ‘‘in the aggregate’ in section 2
of Pub. L. 85-337 shall be interpreted as
applying only to withdrawals of land
since enactment of Pub. L. 85-337. For
example, if 4,600 acres of public land
had been withdrawn prior to enactment
of Pub. L. 85-337 and the new applica-
tion for withdrawal covers 1,000 acres,
the requirements of Pub. L. 856-337 do
not have to be satisfied. If the new ap-
plication covering 1,000 acres is hon-
ored and the withdrawal completed and
a later requirement for 4,500 acres of
public lands developed, the require-
ments of Pub. L. 85-337 would have to
be satisfied.

(f) Pub. L. 85-337 and the above in-
structions do not relate to the use of
public lands under permit.

(g) In Department of Air Force cases,
the District Engineer will continue to
prepare such REPR’s and to furnish
such other services as are requested by
the Major Air Commands.

(h) When the REPR contains a pro-
posal for the acquisition of minerals,
the local office of the Bureau of Land
Management, Department of the Inte-
rior, will be furnished with a copy of

135



§644.26

the Mineral Section of the planning re-
port, which will indicate the number
and types of claims, areas involved,
and the gross appraisal. Accompanying
this Mineral Section will be a request
that the Bureau of Land Management
place an item in the next available
budget for the funds required for the
validation of the mineral claims in-
volved. A copy of the Mineral Section,
together with a copy of the request to
the local office of the Bureau of Land
Management, will be forwarded to
HQDA (DAEN-REA-L) WASH DC 20314
for coordination with the Director, Bu-
reau of Land Management, Department
of the Interior, Washington, DC 20240.

§644.26 Required clearances.

(a) As stated in AR 405-10 and AFR
87-1, no real estate or interests therein
will be acquired until there is legisla-
tive authorization for the acquisition
(41 U.S.C. 14) and an appropriation
available for the purpose.

(b) AR 405-10 and AFR 87-1 also out-
line the clearances which must be
made within the Departments of the
Army and the Air Force, with the De-
partment of Defense, and with the
Committees on Armed Services of the
Senate and the House of Representa-
tives before acquisition may proceed.
The Chief of Engineers is responsible
for initiating all clearance actions as
to Army acquisitions. The Director of
Engineering and Services (AF/PRE)
and the Director of Planning, Program-
ming and Analysis (AF/RDXI), as to in-
dustrial installations, of Headquarters,
USAF, are responsible for initiating all
clearance actions as to Air Force ac-
quisitions.

§644.27 Authority to issue Real Estate
Directives.

Where there is legislative authoriza-
tion, an appropriation is available, and
necessary clearances have been ob-
tained, the formal Real Estate Direc-
tive (designating the land to be ac-
quired, the estate to be acquired, and
the amount of funds available for the
acquisition) will be issued by the head
of the interested department or agen-
cy, or his designee.

(a) Authority to issue all Department
of the Army Real Estate Directives is
vested in the Chief of Engineers. The
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Chief of Engineers has been delegated
authority from the Secretary of the
Army, and has redelegated to Division
and District Engineers authority, to
approve:

(1) Acquisition of permits from other
Government departments and agencies,
excepting the use of space in the Na-
tional Capital Region.

(2) The making of minor boundary
changes in approved projects to avoid
severance damages, by including or ex-
cluding small tracts of land which will
not decrease the usefulness of the
project for the purpose for which being
acquired.

(b) The delegated authority referred
to in paragraph (a) of this section was
redelegated to Division and District
Engineers, provided it can be accom-
plished without the allotment of addi-
tional funds: And provided, That there
is an existing Real Estate Directive.
When there is a change in scope (area
and/or funds), recommendation will be
made to the Chief of Engineers for
amendment of the directive.

(c) The Chief of Engineers has been
delegated authority to approve for the
Secretary of the Army leasehold acqui-
sitions, including renewals and exten-
sions, and space assignments from the
General Services Administration,
where the estimated annual rental for
any single project is not in excess of
$50,000 and the acquisition is not con-
troversial, unusual, or inconsistent
with Department of the Army policies,
excepting the acquisition by lease of
industrial and commercial facilities;
projects requiring a certificate of ne-
cessity in accordance with the Act of
Congress approved June 30, 1932, as
amended (40 U.S.C. 278a); and space in
the National Capital Region. This au-
thority has been redelegated to the Di-
vision Engineer where the annual rent-
al does not exceed $25,000.

(d) Authority to issue all Department
of the Air Force Real Estate Directives
is vested in the Real Property Division,
Directorate of Engineering and Serv-
ices, HQ, USAF. Major Air Commands
and Air Force Regional Civil Engineers
may issue Real Estate Directives for
acquisitions not exceeding $50,000 in
cost.

(1) Division Engineers will assign
numbers to Real Estate Directives
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issued by Air Force Regional Civil En-
gineers. The numbers will be in a con-
secutive series for each Division and
will be preceded by a symbol identi-
fying the Division to which the direc-
tive is issued.

(2) All revisions to Real Estate Direc-
tives will be designated as amendments
to the basic Real Estate Directive and
will be appropriately numbered.

(3) Division Engineers will forward
the original and one copy of each Di-
rective, and each amendment thereto
to HQDA (DAEN-REA-L) WASH DC
20314.

(4) Commanders of Major Air Com-
mands will approve requests for leases,
lease renewals, and space assignments
from the General Services Administra-
tion, where the estimated cost of the
project does not exceed $50,000 per
annum, and subject to any necessary
clearances, excepting, however, the
leasehold acquisitions listed in AFR 87—
1.

(e) Authority to issue DOE Real Es-
tate Directives has been delegated by
the General Manager to the Directors
of Operating Divisions, DOE.

§644.28 Responsibility for acquisition.

HQDA (DAEN-REA-L) is responsible
for acquiring real estate for the De-
partments of the Army (military) and
Air Force. HQDA (DAEN-REA-P) is re-
sponsible for acquiring real estate for
the Department of the Army (civil
works), DOE, and other Federal agen-
cies as required.

§644.29 Authority to proceed with ac-
quisition.

(a) Upon receipt of the formal Real
Estate Directive by the Chief of Engi-
neers, with necessary clearances made
and an allotment of funds to the Dis-
trict Engineer, the Division Engineer
will be authorized to proceed with ac-
quisition in accordance with the direc-
tive and the procedures outlined in
subpart C and Pub. L. 91-646 instruc-
tions. Where authority has been dele-
gated, the Division or District Engi-
neer may proceed with the acquisition
upon receipt of proper directive, any
necessary clearances, and allotment of
funds.

(b) Under no circumstances will of-
fers be made to landowners or con-

§644.41

struction initiated ©prior to the
issuance of instructions from the Chief
of Engineers to proceed with the acqui-
sition.

(c) The Division or District Engineer
will maintain liaison with the local
commander and advise him when pos-
session of the land is available.

§644.30 Preliminary real estate work.

(a) Preliminary real estate work is
defined as that action taken with re-
gard to the individual ownerships lead-
ing up to, but not including, solicita-
tion of offers from landowners. It in-
cludes preparation or procurement of
tract ownership data (ENG Form 900—
Tract Ownership Data, where its use is
considered desirable), legal descrip-
tions and mapping, title evidence, and
individual tract appraisals. At this
stage of the acquisition program, it
will be necessary to make some con-
tact with landowners, tenants, or other
interested persons; for example, the ap-
praiser’s discussion of the property
with the owner, his agent, or other rep-
resentative (Pub. L. 91-646, sec. 301(2)).
In any such contacts, information
should be confined to the fact that ac-
quisition of the real property is being
considered; no acquisition action can
be taken until funds are made avail-
able; and, after acquisition is approved,
as much advance notice as possible will
be given to all interested parties. Sup-
ply of ENG Form 900 may be requi-
sitioned from the OCE Publications
Depot in the prescribed manner.

(b) Preliminary real estate work on
Army projects will be conducted as
soon as design has progressed to the
point at which the exact land needed
has been firmly determined, or as soon
as the District Engineer has deter-
mined that it is practicable to proceed.

(c) Preliminary real estate work on
Air Force projects will be conducted
upon request of Headquarters, USAF,
or Major Air Command installations,
and at the request of any of those per-
sons designated for industrial acquisi-
tions.

Subpart B—Appraisal

§644.41 General.

(a) Purpose. (1) Subpart B describes
the general procedures and standards
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governing all appraisal work under-
taken in connection with the real es-
tate responsibilities of the Corps of En-
gineers.

(2) These guidelines are to promote
and encourage the utilization of uni-
form appraisal methods, standards, and
techniques. Their use should result in
the most effective solutions to the
many appraisal problems with which
the Corps of Engineers is confronted in
the implementation of its real estate
programs involving acquisition, dis-
posal, and management of all kinds of
real property. They are to encourage
the appraiser to include in his ap-
praisal process sufficient factual data
and other supporting information to
develop sound, unbiased, and inde-
pendent market value estimates; pro-
mote appraisal reporting techniques
that reflect acceptable judicial con-
cepts, intelligent and convincing rea-
soning; and provide a sound basis for
negotiations and valid testimony in
court.

(b) Applicability. Provisions of this
subpart are applicable to the Office of
the Chief of Engineers and all field op-
erating agencies having real estate re-
sponsibilities.

(c) Procedures and standards. (1) In ac-
quiring, disposing, and managing real
estate, or any interest therein, it is the
practice of the Department of the
Army to impartially protect the inter-
ests of all concerned.

(2) The fair market value of the perti-
nent real estate interest in each parcel
or tract of real property being ac-
quired, disposed of or managed will be
developed by a competent appraiser
preparing an adequate appraisal report
indicating sound estimates of values of
each estate required. The appraisal
may be prepared by either a staff em-
ployee or by a self-employed contract
appraiser; however, each must have
demonstrated the ability to exercise
good judgment and must have had ade-
quate experience in estimating the
market value of the particular type of
property involved. The qualifications
and selection of staff appraisers will be
based on the Civil Service Standards
for the GS-1171 Series. A contract ap-
praiser must also meet the experience
requirements set forth in the Civil
Service Standards.
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(3) It is the practice of the Chief of
Engineers to engage the services of
competent appraisers and consultants
to augment staff capabilities in the ap-
praisal of various real estate interests
to be acquired, disposed of or managed
by the Corps. Preference will be given
to local appraisers and consultants, if
qualified, and the costs of their serv-
ices will be paid by the Government.
Any appraiser having an interest in the
property being appraised or any rela-
tionship, family or business, to the
owner thereof, will be disqualified from
appraising that particular tract.

(4) Normally, only one appraisal per
ownership or tract will be obtained.
However, in cases involving controver-
sial appraisal problems or precedent
setting patterns of value in first pri-
ority areas of large projects, more than
one appraisal of the same property may
be obtained if considered necessary by
the Division or District Engineer. If ne-
gotiations with the owners have
reached an impasse and it appears that
the filing of condemnation proceedings
will be necessary to acquire the land or
interest therein, the joint Corps of En-
gineers-Department of Justice policy
provides that in fee takings, where the
value of the property is between $50,000
and $100,000 only one appraisal need be
provided to the Department of Justice
so long as it is a contract appraisal;
two appraisals will be provided for val-
ues exceeding $100,000. In the filing of
condemnation proceedings for ease-
ment takings in excess of $50,000 two
appraisals will be required. At least
one of the two appraisals must be made
by a contract appraiser. More often
than not, both will be by contract ap-
praisers.

(5) Each appraisal report will be care-
fully reviewed and acted upon by a
qualified reviewing appraiser.

(6) It is essential that negotiations
for any required real estate interests
be conducted on the basis of an ap-
proved appraisal that reflects current
fair market value. Any appraisal report
with an effective date of six months or
more prior to initiation of negotiations
with the landowner or the date of filing
of a condemnation action is considered
outdated and should be reviewed and
brought up to date to reflect current
market conditions.

138



Department of the Army, DoD

(7) The appraiser may be called upon,
in condemnation proceedings or other-
wise, to establish the validity and com-
petence of his estimates. He must fa-
miliarize himself with basic rules of
trial evidence so that his testimony
will be admissible and of probative
value. Since, as a witness, he must be
prepared to offer convincing testi-
mony, his report should contain an
analysis of all factual data upon which
his estimates are based.

(8) Local representatives of the De-
partment of Justice are available for
consultation in matters pertaining to
acquisitions and legal principles in-
volved in valuation problems.

(9) Appraised valuations and the sup-
porting appraisal reports, for acquisi-
tion or disposal purposes, are privi-
leged information and the appraiser
should not divulge his findings and
opinions to anyone except authorized
officials of the Government. Section
301(3), Pub. L. 91-646, January 2, 1971,
dictates that written statement of, and
summary of the basis for, the amount
of the estimate of just compensation,
shall be furnished the property owner.
This does not mean that the appraisal
report or any part of it should be given
to the landowner, but only a summary
of the amount and methods of ap-
praisal.

(10) The appraiser is usually the first
personal contact the owner has with a
representative of the Government. The
owner is generally the prime source of
information pertaining to the history,
condition, management, and operation
of the property. It has always been the
Corps’ practice for the appraiser to
contact and consult with the owner of
a property prior to and during the in-
spection of the tract. Section 301(2),
Pub. L. 91-646, January 2, 1971, dictates
that ‘“* * * the owner shall be given an
opportunity to accompany the ap-
praiser during his inspection of the
property.”’ Before the appraiser makes
his first visit to the property, he must
make every effort to contact the owner
and invite him or his designated agent
or representative to accompany him on
his actual field inspection. If personal
contact is not possible, a registered let-
ter should be sent to the owner. The
appraisal report should reflect when
and how the owner or his representa-
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tive was contacted, whether or not he
accompanied the appraiser, and any
other pertinent comments.

(d) Definition of market value. ‘‘Under
established law the criterion for just
compensation is the fair market value
of the property at the time of the tak-
ing. ‘Fair market value’ is defined as
the amount in cash, or on terms rea-
sonably equivalent to cash, for which
in all probability the property would be
sold by a knowledgeable owner willing
but not obligated to sell to a knowl-
edgeable purchaser who desired but is
not obligated to buy. In ascertaining
that figure, consideration should be
given to all matters that might be
brought forward and reasonably be
given substantial weight in bargaining
by persons of ordinary prudence, but no
consideration whatever should be given
to matters not affecting market value.
The cash or on terms reasonably equiv-
alent to cash, requirement is impor-
tant and numerous courts have noted
this factor.” (Source: ‘‘Uniform Ap-
praisal Standards For Federal Land
Acquisitions,” Interagency Land Ac-
quisition Conference, Washington, DC,
1973.) This definition is considered to
be consistent with another definition
approved by the American Institute of
Real Estate Appraisers which sets out
market value ‘‘as the highest price es-
timated in terms of money which a
property will bring if exposed for sale
in the open market, allowing a reason-
able time to find a purchaser who buys
with knowledge of all the uses to which
it is adapted and for which it is capable
of being used.”

(e) Use of appraisal procedures. (1) The
appraisal of real estate is the esti-
mation of the fair market value of a
specified interest in a particular own-
ership of property, and the appraisal
profession has developed certain basic
appraisal techniques and procedures.
There are three approaches to value
which have become standardized—the
cost approach; the market approach;
and the income approach.

(2) In the COST APPROACH, the ap-
praiser estimates the cost of reproduc-
tion of the buildings and land improve-
ments. A deduction is made for depre-
ciation due to physical deterioration,
and also for functional and economic
obsolescence. The value of the land is
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then estimated by comparison with
sales of similar unimproved tracts and
added to the depreciated value of the
improvements. This procedure is also
referred to as the Summation Ap-
proach. This approach is always appli-
cable in the valuation of publicly
owned structures such as schools, fire
houses, etc.

(3) In the MARKET APPROACH, the
appraiser compares the subject prop-
erty on an overall basis with similar
properties which have recently sold.
Adjustments are made for all factors of
dissimilarity. All known sales are con-
sidered, but the appraiser selects only
those which are verified to be good
“‘arms length transactions’’ and consid-
ered to be most similar to the property
appraised. After these sales are ana-
lyzed and adjusted to the subject, this
data is then correlated into a final esti-
mate of value as indicated by the mar-
ket.

(4) In the INCOME APPROACH, the
appraiser estimates the probable gross
and net income to be expected from the
rental of the property, adjusts for the
quality and durability of this income
stream, and processes this income into
a value estimate by use of an appro-
priate capitalization rate.

(5) The appraiser then correlates the
indicated value estimates from the
three approaches into a final estimated
market value. Consideration is given to
the relative strengths and weaknesses
of each approach. Normally, the most
weight is given to the approach com-
monly used by the typical purchasers
of the type of property appraised. In al-
most all routine appraisals the market
approach is most applicable.

(f) Importance of the appraisal func-
tion. The measure of success or failure
in any real estate transaction is in-
separably bound up in the matter of
price. The heart of the real estate busi-
ness is the price estimate or appraisal.
The importance of sound appraisals for
the Department of the Army cannot be
over-emphasized. The courts have es-
tablished basic rules governing exer-
cise of the power of eminent domain.

(g) Appraisal is an ‘“‘Estimate.”” The
market value of any real estate inter-
est is not a matter of exact determina-
tion, and the appraiser does not ‘‘es-
tablish’ or ‘‘determine” the value. An
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appraisal is an ‘‘estimate’ of current
value based upon and supported by an
analysis of all the factors, physical,
economic, and social which influence
the present and future benefits to be
derived from the ownership of the prop-
erty appraised.

(h) The appraisal format. In order to
establish a degree of uniformity
throughout the Corps as to an ap-
praisal format, all staff appraisers and
contract appraisers will follow the out-
line as set forth in the ‘“‘Uniform Ap-
praisal Standards For Federal Land
Acquisition” and §644.42.

§644.42 Appraisal report.

(a) Preface. The appraisal report is an
important document which serves as a
material aid in the acquisition of re-
quired real estate interests. It is also
an indispensable factor in justifying
expenditures of public funds. It is es-
sential that the report indicates con-
clusively that the appraiser has consid-
ered and analyzed all available data
and used logical reasoning and judg-
ment in developing his value conclu-
sions.

(b) Scope of reports. (1) It is the Corps’
practice that all appraisal reports will
be prepared in narrative form. The re-
port will include, as a minimum, all es-
sential data which will disclose the
purpose, the scope of the problem and
the principal techniques and ap-
proaches employed. The report should
contain all the pertinent supporting
data required to sustain the appraiser’s
final conclusion of market value.

(2) The use of preprinted narrative
sales data sheets is authorized. Care
should be exercised to properly relate
each sale to subject in the narrative.
Use of individual forms is also author-
ized for tabular exercises, such as the
‘“‘cost approach.” In every instance the
narrative should reflect the appraiser’s
reasoning.

(¢) Narrative report format. (1) The fol-
lowing report format is taken verbatim
from ‘“‘Uniform Appraisal Standards
For Federal Land Acquisitions,” pub-
lished by the Interagency Land Acqui-
sition Conference, 1973.

B-1. Contents of appraisal report: The text
of the appraisal report shall be divided into
four parts as outlined below:
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PART I-INTRODUCTION

1. TITLE PAGE. This shall include (a) the
name and street address of the property, (b)
the name of the individual making the re-
port, and (c) the effective date of the ap-
praisal.

2. TABLE OF CONTENTS.

3. LETTER OF TRANSMITTAL.

4. PHOTOGRAPHS. Pictures shall show at
least the front elevation of the major im-
provements, plus any unusual features.
There should also be views of the abutting
properties on either side and that property
directly opposite. When a large number of
buildings are involved, including duplicates,
one picture may be used for each type. Views
of the best comparables should be included
whenever possible. Except for the overall
view, photographs may be bound as pages
facing the discussion or description which
the photographs concern. All graphic mate-
rial shall include captions.

5. STATEMENT OF LIMITING CONDI-
TIONS AND ASSUMPTIONS.

6. REFERENCES. If preferred, may be
shown with applicable approach.

PART II—FACTUAL DATA

7. PURPOSE OF THE APPRAISAL. This
shall include the reason for the appraisal,
and a definition of all values required, and
property rights appraised.

8. LEGAL DESCRIPTION. This description
shall be so complete as to properly identify
the property appraised. If lengthy, it should
be referenced and included in Part IV. If fur-
nished by the Government and would require
lengthy reproduction, incorporate by ref-
erence only.

9. AREA, CITY AND NEIGHBORHOOD
DATA. This data (mostly social and eco-
nomic) should be kept to a minimum and
should include only such information as di-
rectly affects the appraised property to-
gether with the appraiser’s conclusions as to
significant trends.

10. PROPERTY DATA:

a. Site. Describe the soil, topography, min-
eral deposits, easements, etc. A statement
must be made concerning the existence or
nonexistence of mineral deposits having a
commercial value. In case of a partial tak-
ing, discuss access both before and after to
remaining tract. Also discuss the detri-
mental and hazardous factors inherent in the
location of the property.

b. Improvements. This description may be
by narrative or schedule form and shall in-
clude dimensions, cubic and/or square foot
measurements, and where appropriate, a
statement of the method of measurement
used in determining rentable areas such as
full floor, multitenancy, etc.

c. Equipment. This shall be described by
narrative or schedule form and shall include
all items of equipment, including a state-
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ment of the type and purpose of the equip-
ment and its state of cannibalization. The
current physical condition and relative use
and obsolescence shall be stated for each
item or group appraised, and, whenever ap-
plicable, the repair or replacement require-
ments to bring the property to usable condi-
tion.

Any related personalty or equipment, such
as tenant trade fixtures, which are not at-
tached or considered part of the realty, shall
be separately inventoried. Where applicable,
these detachable or individually owned items
shall be separately valued.

d. History. State briefly the purpose for
which the improvements were designed,
dates of original construction and/or addi-
tions; include, for privately owned property,
a ten-year record as to each parcel, of all
sales and, if possible, offers to buy or sell,
and recent lease(s); if no sale in the past ten
years, include a report of the last sale.

e. Assessed value and annual tax load. If
the property is not taxed, the appraiser shall
estimate the assessment in case it is placed
upon the tax roll, state the rate, and give the
dollar amount of the tax estimate.

f. Zoning. Describe the zoning for subject
and comparable properties (where Govern-
ment owned, state what the zoning probably
will be under private ownership), and if re-
zoning is imminent, discuss further under
item 11.

PART III—ANALYSES AND CONCLUSIONS

11. ANALYSIS OF HIGHEST AND BEST
USE. The report shall state the highest and
best use that can be made of the property
(land and improvements and where applica-
ble, machinery and equipment) for which
there is a current market. The valuation
shall be based on this use.

12. LAND VALUE. The appraiser’s opinion
of the value of the land shall be supported by
confirmed sales of comparable, or nearly
comparable lands having like optimum uses.
Differences shall be weighed and explained to
show how they indicate the value of the land
being appraised.

13. VALUE ESTIMATE BY COMPARA-
TIVE (MARKET) APPROACH. All com-
parable sales used shall be confirmed by the
buyer, seller, broker, or other person having
knowledge of the price, terms and conditions
of sale. Each comparable shall be weighed
and explained in relation to the subject prop-
erty to indicate the reasoning behind the ap-
praiser’s final value estimate from this ap-
proach.

14. VALUE ESTIMATE BY COST AP-
PROACH, IF APPLICABLE. This section
shall be in the form of computative data, ar-
ranged in sequence, beginning with reproduc-
tion or replacement cost, and shall state the
source (book and page if a national service)
of all figures used. The dollar amounts of
physical deterioration and functional and
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economic obsolescence, or the omission of
same, shall be explained in narrative form.
This procedure may be omitted on improve-
ments, both real and personal, for which
only a salvage or scrap value is estimated.

15. VALUE ESTIMATE BY INCOME AP-
PROACH, IF APPLICABLE. This shall in-
clude adequate factual data to support each
figure and factor used and shall be arranged
in detailed form to show at least (a) esti-
mated gross economic rent or income; (b) al-
lowance for vacancy and credit losses; (¢c) an
itemized estimate of total expenses includ-
ing reserves for replacements.

Capitalization of net income shall be at the
rate prevailing for this type of property and
location. The capitalization technique,
method and rate used shall be explained in
narrative form supported by a statement of
sources of rates and factors.

16. INTERPRETATION AND CORRELA-
TION OF ESTIMATES. The appraiser shall
interpret the foregoing estimates and shall
state his reasons why one or more of the con-
clusions reached in items (13), (14), and (15)
are indicative of the market value of the
property.

17. CERTIFICATION. This shall include
statement that Contractor has no undis-
closed interest in property, that he has per-
sonally inspected the premises, date and
amount of value estimate, etc.

PART IV—EXHIBITS AND ADDENDA

18. LOCATION MAP. (Within the city or
area)

19. COMPARATIVE MAP DATA. Show geo-
graphic location of the appraised property
and the comparative parcels analyzed.

20. DETAIL OF THE COMPARATIVE
DATA.

21. PLOT PLAN.

22. FLOOR PLANS. (When needed to ex-
plain the value estimate.)

23. OTHER PERTINENT EXHIBITS.

24. QUALIFICATIONS. (Of all Appraisers
and/or Technicians contributing to the re-
port.)

(2) The following exceptions are made
to the above format:

(i) Estate, either a copy of the estate
appraised should be included in the re-
port or by reference in the report to
the appropriate estate.

(ii) Legal description must be in-
cluded in the appraisal report, either in
the body or as an exhibit.

(3) Photographs of important build-
ings and unusual land conditions are
considered an integral part of each ap-
praisal report. Judgment should be ex-
ercised in conserving time and expense,
and several small buildings can often
be covered in one photograph. The use
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of color film and photographs is en-
couraged, especially wherein develop-
ment cost either ‘‘in-house’” or by out-
side firms is reasonable.

(d) Brief appraisals. (1) Brief narrative
appraisal reports, of a one-to-four page
composition, are authorized for use in
many instances wherein the evaluation
or per annum rental value does not ex-
ceed $3,600. The use of this type of re-
port is encouraged and authorized for:

(i) Family housing appraisals,

(ii) Inleasing of privately-owned
quarters and outleasing of government-
owned quarters to civilian tenants,

(iii) The purchasing or leasing of un-
developed land,

(iv) Rentals of small office-type space
(example: Recruiting facilities),

(v) Rights of way for utility lines and
roadways,

(vi) Leases; easements, and

(vii) Other minor interests in real
property.

(2) Appraisals exceeding $2,000 per
annum rental are subject to the Econ-
omy Act, and the fee value must be
shown if improvements are included. A
brief or short form-type of appraisal is
adequate.

(3) All appraisals will be supported by
at least three comparable sales or rent-
als of similar properties. A narrative
discussion of each will be included. In
bulk acquisition projects the use of
prepared sales data sheets is authorized
and encouraged. Each sale or rental
must be discussed and compared to the
subject property within the narrative
of the report.

(4) Brief narrative appraisals will be
reviewed under the same requirements
as normal appraisal reports.

§644.43 Gross appraisals.

(a) Preparation. (1) The gross ap-
praisal sections of real estate design
memoranda and planning reports are
subject to minute scrutiny by higher
authority in the Department of De-
fense and by Congressional Commit-
tees. It is essential that they be me-
ticulously prepared to reflect actual
market conditions and unit prices.

(2) Each gross appraisal will be sup-
ported by detailed analyses of an ade-
quate number of typical comparable
sales. Bach index sale will be analyzed
to show various land classifications
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and values, building contribution esti-
mates and other relevant information.
The sales prices should be verified by
someone having knowledge of the
transaction.

(3) Where letter-type or brief real es-
tate design memoranda on civil works
projects are submitted, comparable
sales data will be presented in one of
the following methods:

(i) Be submitted within the report in
a brief manner, with at least three
truly comparable sales discussed in
narrative form and comparisons shown
to the subject lands covered by the
memorandum.

(ii) Be referenced to the last real es-
tate design memorandum issued on the
same project and if wvalues have
changed in the interim, additional
sales data submitted to support the
changes. If the last design memo-
randum is over a year old, new sup-
porting data must be submitted.

§644.44 Fee appraisals.

(a) Definitions and procedures. (1) The
complete and unrestricted ownership of
all the rights to the full use and enjoy-
ment of a parcel of real estate is called
the ‘‘fee simple estate.”” An appraisal of
this interest is referred to as ‘‘Fee
Value.”

(2) Most fee appraisals require the
use of all three of the standard ap-
praisal approaches.

(b) Applicability. Appraisals of the fair
market value of the free and clear fee
title to the subject property is nec-
essary in the greatest majority of the
Corps of Engineers’ real estate respon-
sibilities be it acquisition (full or par-
tial), disposal, inleasing, outleasing,
rentals, etc. In almost every case the
monetary value of the required estate
and interest is based on the fee value of
the property; therefore, the Corps’
greatest appraisal requirement is for
fee appraisals.

(c) Approaches. (1) It is recommended
that whenever possible all three of the
standard appraisal approaches, Cost-
Market-Income, be used in a fee ap-
praisal. However, if due to the type of
property, is is not practical, beneficial,
or necessary to use a particular ap-
proach, the appraiser is required to in-
dicate in his report that consideration
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was given to its use and discuss why it
was not used.

(2) In the Cost Approach it is ex-
tremely important that the appraiser
document all items of costs for devel-
opment, construction, utilities, etc. It
also is extremely important that he
fully consider all forms of depreciation
such as physical deterioration, func-
tional obsolescence, economic obsoles-
cence, etc., and justify his methods and
factors used in developing his deprecia-
tion factors.

(3) The Market Approach or Com-
parative method of appraisal is the
most direct approach to a market
value estimate and is preferred above
all others. It is basically an application
of the principle of substitution wherein
the sales of similar type properties are
analyzed to develop a price at which an
equally desirable and similar property
can be obtained. It involves the collec-
tion and analyzing of current sales of
comparable properties and comparing
these sales to the subject property.
Since no two properties are identical,
the appraiser must make adjustments
for differences between the two. Ad-
justments may be by a dollar amount
(per unit, per acre, or lump sum) or on
a percentage basis. Full support and
justification must be given for each
amount. Adjustments may be shown ei-
ther by a tabular analysis or by a nar-
rative discussion.

(4) The market value of an income-
producing property is quite often gov-
erned by the net income it will
produce. The fair market value may be
estimated by developing the expected
net income and processing it into a
value estimate by use of an appropriate
capitalization rate. The keynote of this
approach lies in the sound development
of a proper rate. The appraiser must
have a basic knowledge of the principle
and techniques involved and must be
certain that he has adequate data to
develop this rate and properly process
the income into a fair market value.

(5) It is most important that the
valuation estimates developed by all of
the approaches used are correlated into
one conclusive value. In those cases
where there is a substantial spread
among values, the appraiser is cau-
tioned to recheck all his data and fig-
ures for accuracy. The cost figures and
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depreciation factors should be checked
in the Cost Approach; the sales data
should be further documented and ana-
lyzed in the Market Approach; and the
Income Method may require a recheck
of the soundness of the capitalization
rate.

(d) Partial takings. (1) A substantial
number of acquisitions require only
portions of an ownership necessitating
a ‘“‘partial taking.” In these cases the
appraiser is required to estimate the
value of the whole ownership before the
taking; the value of the remainder—the
difference being the value of the part
taken. Many times the remainder is of
less value after the taking, indicating a
‘“‘severance damage.”” The appraiser is
usually required to allocate the total
taking value between the value of the
part acquired and the severance dam-
age to the remainder by reason of the
taking.

(2) In order to promote uniformity in
the reporting format, the following ex-
ample of the ‘‘before” and ‘‘after”
method is presented for guidance:

A 220-acre parcel of land is to be acquired from
a 420-acre farm:

Value “before” the taking ($300 p/ac) ................. $126,000
Value of remainder “after” taking ($200 p/ac) .... 40,000
Total Value of part taken, including severance

damage to remainder ............ccoeiiiiiiiiiiiies $86,000
Value of 220 acres taken ($300 p/ac) . 66,000
Severance Damage to Remainder ..........c.cccceuen $20,000

(3) The appraisal of the property be-
fore the taking must be a complete
narrative-type appraisal containing
adequate market data to support the
total value. The report then must also
include a full appraisal on the remain-
der portion of the property consisting
of a full description of the residue im-
mediately after the taking and a com-
plete set of market data and sales
other than those used in the ‘‘before”
evaluation. If the remainder parcel has
diminished in value as a result of the
taking, the appraiser must have ade-
quate support and justification for the
reduction in value.

(4) In the case of partial takings, con-
sideration must also be given to offset-
ting benefits applicable to the remain-
ing property. A combination of legal
interpretation of the law and judicial
decisions with regard to such benefits
must be used in determining whether
offsetting benefits are applicable. Ref-
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erence is made to paragraph A-9 and A-
10 in the “Uniform Appraisal Standards
For Federal Land Acquisitions.”

(5) Paragraph A-13 of the ‘“‘Uniform
Appraisal Standards’ is also referenced
in connection with guidance regarding
“‘navigation servitude.”

(e) Appraisal Certificate. (1) No ap-
praisal report will be considered ac-
ceptable without appropriate certifi-
cation by the appraiser responsible for
the contents of the report and the con-
clusion of values. The certification can
be in the front or the back of the re-
port, consistent with Division or Dis-
trict policy.

(2) An appropriate certification shall
be substantially in accordance with the
following: I certify that I have care-
fully examined the property described
herein and that the estimates as devel-
oped in the report represent my unbi-
ased opinion and judgment. I further
certify that I have no interest, past,
present or prospective, in the subject
property which would affect my opin-
ion and that the present fair market
value of the (insert estate appraisal) is
subject only to all the assumptions and
limitations as specifically set forth.
(Date and signature of appraiser.)

§644.45 Rental value.

(a) Definition. (1) The fair rental
value of the property is the amount
which, in a competitive market, a well-
informed and willing lessee would pay
and which a well-informed and willing
lessor would accept for the temporary
use and enjoyment of the property.

(2) Appraisals to establish fair rental
values will be made in accordance with
acceptable standards of appraisal appli-
cable to the particular type of property
and in accordance with general ap-
praisal practices and procedures here-
tofore described in relating to all ap-
praisal work. The preparation of time-
consuming and lengthy appraisal re-
ports should be kept to a minimum,
particularly with regard to rental prop-
erties of low value. A brief summary of
the essential facts will be sufficient to
support leases by the Government of
building space or unimproved land
where the net rental value is not in ex-
cess of $3,600 per annum.

(b) Applicability. All provisions of this
subpart are applicable to ‘‘inleasing’ of
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real property for use of the Govern-
ment, and equally applicable to
‘“‘outleasing” of Government-owned
real property. Section 644.45(1) Govern-
ment Quarters, is normally applicable
only to ‘‘outleasing’ of quarters to ci-
vilian employees. The provisions are,
however, also considered valid consid-
erations in appraising ‘‘inleases,”
wherein privately-owned housing is
being rented for occupancy by military
personnel in lieu of quarters allow-
ances.

(c) Services. In the absence of an
agreement or contract, a lessor is not
bound to furnish any utilities or build-
ing services of any kind, and such serv-
ices may not be acquired under the
power of eminent domain. It is, there-
fore, necessary for the appraiser to in-
clude in his report as separate items
the estimated cost of all customary
services that may be required to per-
mit the normal use and occupancy of
the property.

(d) Market value of fee. (1) Where tem-
porary use of an entire building or
other independent unit of an ownership
is proposed, the appraisal will ordi-
narily report both the market value of
the fee title and the fair annual rental
value. However, no appraisal of fair
market value of fee title is required in
any case where assessed value, sup-
ported by statement of the assessor
and ENG Form 869-R (15% Valuation
Certificate), can be used for compliance
with existing law, Section 322 of the
Act of June 30, 1932 (40 U.S.C. 278a),
known as the ‘“‘Economy Act.” Fee
value is not required for land only
leases, as the Economy Act is not ap-
plicable.

(2) An exception to the above proce-
dure is in regard to the appraisal of
family housing units. As an alter-
native, the appraiser can support his
rental valuation by use of comparable
rentals and a statement that the lease
value does not exceed 15% of the fair
market value.

(e) Lease of minor portions of buildings.
Where appraisals are required to estab-
lish rental value of a minor portion of
a building, it will not be necessary to
estimate the fee value of the entire
property, provided that the net annual
rental does not exceed $2,000. A sound
rental value can ordinarily be esti-
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mated by comparison with established
rentals in subject property and in adja-
cent similar properties in the commu-
nity. However, care should be exercised
to insure the reasonableness of the re-
ported comparable rental values. The
appraiser’s report must include suffi-
cient data on these current rentals to
support adequately the rental estimate
for the subject space.

(f) Unexpired lease. Where the prem-
ises to be acquired are occupied by ten-
ants under leases which cannot be ter-
minated at will by the landlord, the ap-
praiser’s report will set forth in detail
the terms of the existing leases and
will show the value of the tenant’s in-
terest. The value of the tenant’s inter-
est is based on the fair rental value
(economic rent) of the part of the prop-
erty occupied by the tenant for the un-
expired term of the lease, or for the
term condemned, whichever is shorter,
less the rent which the tenant is obli-
gated to pay (contract rent) under the
existing lease. The difference between
the economic and contract rent is
known as ‘‘bonus rent.”

(g) Bonus value. Wherein a ‘‘bonus
rent” is reflected as being the dif-
ference between economic and contract
rent, a full narrative discussion will be
included in the report. It is of para-
mount importance that the present
economic rental be supported by the
rental market data. The ‘‘bonus value”’
is the present worth of the discounted
bonus rent.

(h) Rental appraisal report. The ap-
praisal report will contain adequate
facts and discussions relative to the
following:

(1) Land description, showing street
frontages and lot depths.

(2) Adequate description of improve-
ments and furnishings, including type
of construction, total floor space, floor
load for storage space, number of rent-
able rooms, or income-producing space,
nonproductive or public space, total
cubic content, and reproduction cost of
improvements less depreciation.

(3) Assessed valuation and lawful
ratio to market value, if the annual
rental value exceeds $2,000.

(4) Analysis and discussions of cur-
rent rentals of similar properties and
rental history of the property ap-
praised.
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(5) Discussion of the appraisal proc-
ess and rental rates applicable to the
terms of the proposed lease, particu-
larly as to any differential in the rate
of return applicable to customary long
term rentals.

(6) Statement showing distribution of
appraised annual rental as allocated to
fixed charges and fair rate of return on
land, buildings, and any furnishings or
equipment that are included in the pro-
posed taking.

(i) Special purpose properties. Apprais-
als to estimate the rental value of ho-
tels, clubs, hospitals, and other highly
specialized properties will include full
information on the income capacity of
the property under average competent
management and under accepted stand-
ards of operation for the particular
type of property involved. The ap-
praisal reports will, among other
things, contain an analysis and discus-
sion of the following items:

(1) Financial history of property, in-
cluding indebtedness, the actual past
income or earnings of the property
based upon audit reports for the past
five years or longer, and any unaudited
current months of the fiscal year. In
the absence of audits, corporate state-
ments may be furnished if properly cer-
tified.

(2) Discussion of the past operation
and management methods with com-
ments relative to any excessive or in-
sufficient charges appearing in the fi-
nancial statements obtained.

(3) Appraiser’s estimate of the sta-
bilized income of the property.

(4) Appraiser’s estimate of profits
available for typical lessee-operator.

(56) Recommendations of the appraiser
as to the relative merits of acquiring
fee title to the property as against ac-
quiring a leasehold interest.

(j) Farms and rural properties. Apprais-
als to estimate the rental value of
farms and other types of rural prop-
erties will report the present market
value of the fee title, the fair annual
rental value, and any direct damage to
growing crops, standing timber, or im-
provements to be removed or de-
stroyed. The damage will be reported
separately from the rental value in
order to permit the reflection of the
damage in the primary rental term.
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(k) Industrial installations. (1) Ap-
praisal reports will be obtained to sup-
port all leases of industrial installa-
tions or portions thereof. It is impor-
tant that appraisals of operating indus-
trial installations be prepared by spe-
cially qualified appraisers or consult-
ants intimately familiar with the par-
ticular processes and production capa-
bilities and related factors having any
bearing on the value of a particular
plant.

(2) The appraisers selected to esti-
mate the rental value should be fully
informed as to all known prospective
lessees and the amount of any bids, or
offers made for the use of the property,
and as to all terms, conditions, and
limitations under which the property
will be made available for use or oper-
ation.

(3) The appraisal reports will include
a detailed inventory setting forth all
physical factors pertaining to the land,
buildings, machinery, and equipment
and an adequate discussion of all local
factors influencing the profitable use
of the facility. Data pertinent to the
prevailing rentals for other Govern-
ment and privately-owned industrial
plants and warehouses considered rea-
sonably similar to the facilities to be
leased will also be included. The con-
clusions of the appraiser as to other
matters of importance to the Depart-
ment of the Army in its leasing oper-
ations will likewise be presented. The
appraiser should bear in mind that idle
manufacturing plants, and all indus-
trial properties, as a general rule, are
valuable only to the extent and degree
that they are usable in actual produc-
tion. It is also a generally accepted
economic fact that the plant and fixed
equipment (real estate) is the produc-
tion factor for which a return can ordi-
narily be realized after the cost of all
other factors in production has been
provided. Military necessity has re-
quired the construction of many plants
which are designed for special purposes
and which may tend to defeat the ordi-
nary approaches to the market rental
value problem. In the absence of com-
parable rentals of similar properties or
other reliable comparative guides to
value for temporary use, market rental
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value should be estimated with par-
ticular consideration to the following
methods:

(1) Reasonable return on estimated fair
value. For this purpose ‘‘fair value” is
defined as the prudent cost of reproduc-
tion less depreciation of only that por-
tion of the property that is readily
adaptable or capable of competition
with alternative properties which may
be available to or constructed by the
proposed lessees. Items of equipment
and any portions of a plant that do not
directly contribute to the specific use
may be eliminated from consideration
and the rental return estimated only
on items and space actually adaptable
for use in the proposed enterprise. The
appraiser is particularly concerned
with any competitive disadvantages or
penalties accruing to subject property
by comparison with the alternatives
available to prospective users. The
rental estimate should therefore be ap-
propriately modified with respect to
adequate allowances for amortization
of necessary alterations to be made by
the lessee. Other operating disadvan-
tages that might tend, from the com-
petitive viewpoint, to result in in-
creased operating cost or other pen-
alties that might in any way be
brought forward in negotiations to es-
tablish an acceptable rental price must
also be considered.

(i1) Ratio of plant costs to productive
capacity. In many lines of industrial en-
terprise, it may be possible to obtain
comparable operating experience ratios
with reference to relation of average
annual real estate costs or plant in-
vestment charges to the gross annual
production. The difficulties of esti-
mating production levels and obtaining
sufficiently accurate data as to actual
operating experience are fully appre-
ciated. Suggested sources of such infor-
mation are annual statements of pro-
spective lessees and their competitors.
It is believed that this approach to the
appraisal problem is fundamentally
sound, particularly so when there is an
indicated demand for the full capacity
of an industrial plant as originally de-
signed, and that this method will serve
as a reasonable check and balance
against return on ‘fair wvalue.” It
should also be very helpful as a guide
to the rate of capitalization in the
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“fair value”
problem.

(iii) Tazxes. The appraisal will not be
influenced by the fact that the Govern-
ment is not presently required to pay
taxes on the property.

(iv) Savings. When appropriate, the
estimated savings in maintenance, pro-
tection, repair and restoration, if any,
will be obtained by the Management
and Disposal Branch from the using
service or other competent authority
and furnished to the appraiser pre-
paring the appraisal report.

(1) Govermment quarters. (1) Rental
schedules for Government quarters fur-
nished to civilian employees will be
supported by written appraisal reports
reflecting adequate coverage of the fol-
lowing items:

(i) Construction details. Physical de-
scription of quarters will include the
general grade of construction work,
materials and decorations, number of
rooms, floor space, porches, garages,
general appearance and condition.

(ii) Equipment and accessories:

approach to the rental

Refrigeration
Cooking facilities
Kitchen cabinets
Closet space
Built-in conveniences
Screening
Elevators
Telephone service
Utilities
Plumbing
(iii) Furniture and furnishings.
(iv) Site conditions:

Lot size

Lot size per living unit

Access (street and road frontage)

Restrictions

Land improvements (walks, driveways,
shrubbery, lawns, topography, etc.)

Hazards and/or amenities

(v) Neighborhood development and

data:

Local zoning regulation

Public transportation

Schools

Shopping facilities
Recreational facilities

Supply and demand for housing
Population statistics

General trends

(vi) Comparable rental data. Data will
include results of a comprehensive sur-
vey of current rental rates applicable
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to the most similar privately-owned
housing in the nearest competitive or
comparable neighborhood or commu-
nity. Typical rental rates will be com-
piled, analyzed and tabulated, and sub-
ject properties identified and described
in the same manner as prescribed
above for Government quarters. The
appraisal report should include a vicin-
ity map showing location of rental
units listed for comparison in relation
to the location of the quarters being
appraised.

(vil) Comparative relationships. The
appraisal report will include a discus-
sion of relative merits of Government
quarters by comparison with private
housing units. Rental rates of housing
controlled by governmental agencies or
subsidized by private industry will not
be used as a basis for comparison.

(viii) Correlation of rental units. A dis-
cussion of basic reasoning supporting
the final rental value unit for each dis-
tinctive rental bracket is imperative.

(ix) Photographs. Photographs of typ-
ical views of the quarters appraised and
typical private housing units cited as
comparable rentals will be included in
each report.

(x) Appraisal certificate. Rental ap-
praisal reports will not be considered
acceptable without appropriate certifi-
cation substantially in accordance
with: “I certify that the above rental
values represent my unbiased opinion
of the present fair market rental value
of the quarters described. I am not now
a tenant residing in such quarters nor
do I have any intention of becoming a
tenant therein.”

(2) Reappraisals of rental quarters
are required every fifth year subse-
quent to previous appraisal. Rental
rates will be adjusted annually between
appraisals by application of the Con-
sumer Price Index (CPI) maintained by
the Bureau of Labor Statistics, Depart-
ment of Labor, and as further required
in accordance with Transmittal Memo-
randum No. 2, OMB Circular A-45, re-
vised October 30, 1974.

§644.46 Easements.

(a) Definition. An easement is a prop-
erty right of specified use and enjoy-
ment falling short of fee ownership. It
follows that the value of an easement
is less than the market value of fee
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title to the same portion of property
(exclusive of severance damages to re-
sidual portions).

(b) Measure of value. The measure of
compensation for an easement is the
amount by which market value of the
ownership is diminished by the imposi-
tion of the easement. This should be
developed by use of the ‘“‘before’” and
“after’” method of appraisal, the dif-
ference being the value of the taking.

(c) Flowage easements. (1) The ap-
praisal of flowage easements will not
be undertaken until flood frequency
surveys have been completed and ap-
proved by proper authority. The flood
frequency data will be made available
to the appraisers with the definite un-
derstanding that it is to be accepted as
one of the controlling factors in esti-
mating the market value of the ease-
ments. The appraiser’s certificate
should be qualified to include the as-
sumption that the frequency data is
correct and that he has no responsi-
bility therefore.

(2) The market value of fee simple
title to each property over which a
flowage easement is required will first
be appraised in the usual manner. This
estimate will be followed by appraisal
of the market value of the property
after imposition of the easement. The
market value of the easement is then
computed on the basis of the amount
the market value of fee title is reduced
by imposition of the easement. The ap-
praiser will give full consideration to
all factors having a bearing on the re-
duction in value of the parcel on which
the easement is to be imposed. Each
appraisal report will include complete
information as to estimated flood fre-
quency pertaining to each parcel ap-
praised.

(3) The appraiser’s major problem in
appraising tracts having considerable
value is the development of his value
estimate after the imposition of the
easement. The market data approach
to value is limited in this phase of the
appraisal to index sales of land reflect-
ing the ‘‘use adaptability’ of lands to a
less profitable purpose. Typical of such
change in highest and best use are the
conversion of row crop land and or-
chard land to pasture and forestry.
Likewise, the cost approach to value is
applicable only to land improvements
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and structures to be removed or de-
stroyed. It is, therefore, considered es-
sential that flowage easement apprais-
als reflect, in adequate detail, changes
in utility by the development and use
of the earnings approach to value be-
fore and after imposition in all cases
involving lands capable of producing
income. The ratios thus developed in
“before’ and ‘‘after’” values for income
producing lands should prove to be
helpful in developing appropriate ra-
tios for nonproductive lands.

(4) In those instances where the type
of land, topography, flood frequency
and duration data clearly indicate that
a minimal change in value (not to ex-
ceed $100) will result from exercise of
the required rights, a brief appraisal is
authorized. The appraisal report will
contain as a minimum a complete
statement of pertinent facts, including
information regarding flood frequency
and duration data pertaining to the
property appraised. In the event con-
demnation is required to acquire the
necessary rights, an acceptable ‘‘be-
fore’’ and ‘‘after’ appraisal will be pre-
pared prior to the institution of con-
demnation proceedings.

(5) A tract map showing each contour
level of varying flood frequency will be
made a part of each appraisal report.
This map should facilitate review of
the appraisals and serve as an aid to
the negotiator in his contacts.

(d) Other easements. It is recognized
that many other types of easements,
i.e., road, pipeline, restrictive, borrow,
transmission line, flight, spoil, etc. are
to be appraised. In all instances, the
measure of value is still the same, the
amount by which the market value of
the ownership is diminished by the im-
position.

§644.47 Appraisal of other interests.

(a) Minerals. (1) In all cases, the value
of the subsurface will be included or ac-
counted for in the appraisal report in
such manner that negotiations may be
readily conducted to acquire or extin-
guish subsurface rights if they are out-
standing in third parties or if it devel-
ops that the vendors desire to reserve
them. In those instances where min-
erals are held separately in large
blocks underlying several individual
surface tracts, a statement to this ef-
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fect should be included and the plan for
appraising the mineral estate identi-
fied. Unless the person who is apprais-
ing the surface has had training and
experience in appraising minerals, the
subsurface appraisal should be made
separately by an appraiser qualified to
perform this service. Since the removal
of certain minerals may destroy the
usefulness of the surface, care should
be exercised to avoid duplication of
value.

(2) In the event that subsurface valu-
ation is unfamiliar to the Division or
District requiring same, HQDA (DAEN-
REE) WASH DC 20314 should be con-
tacted for advice and recommenda-
tions. Mineral valuation engineers
within the Corps may be utilized on a
cost reimburseable basis for furnishing
gross or tract appraisals.

(b) Timber. (1) Where the land being
appraised has only young trees or tim-
ber not of merchantable size, the value
thereof will be included with the value
of the land. If the timber is of mer-
chantable size, a timber cruise will be
made by a professional forester and the
timber classified in the appraisal ac-
cording to species, type, range of size,
quantity, unit value, and total value. A
discussion of logging, haulage, and
market conditions will be given. The
total value of timber shall be the
amount by which the timber enhances
the market value of the bare land.

(2) Extreme care must be exercised in
the use of separate timber estimates
for appraising timber land, so as to
avoid ‘‘doubling up.” Where a timber
cruise or estimate is used, comparable
sales of recently timbered land should
be used to support the remaining land
value. Where such sales are not avail-
able, care must be utilized to extract
the timber value from sales of timber
land. The optimum situation would be
to have sales that were also cruised;
however, this does not often happen.

(¢) Growing crops. (1) Crop appraisals
will not ordinarily be necessary except
in those cases where the Division or
District has determined that posses-
sion of the cropland is necessary prior
to the normal harvest period. Where
the Division or District Engineer has
determined that the landowner or his
tenant cannot be permitted to harvest
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the crops, they will be appraised as sep-
arate property items.

(2) The crop appraisal will identify
the crops by type, number of acres, es-
timated yield per acre taking into ac-
count all hazards, the unit value, gross
market value at maturity based upon
current local prices for the commod-
ities less cost of bringing to maturity,
harvest, and delivering to available
markets. The expected harvest period
will be reported, together with other
pertinent information, in order to indi-
cate an approximate date when the
cropland may be available for con-
struction purposes.

(d) Use of Government-owned property.
(1) An appraisal will be made, when re-
quired, to justify the consideration re-
served in all leases, licenses and ease-
ments, except those specifically men-
tioned in paragraph (d)(3) of this sec-
tion. The appraisal will be made in ac-
cordance with acceptable standards ap-
plicable to the particular type of prop-
erty and the use to be made thereof in
the proposed grant, and in accordance
with the general appraisal practices
and standards heretofore outlined in
this chapter. Ordinarily the appraisals
of property involving substantial im-
provements will include, in addition to
complete coverage of all factors influ-
encing the use of the property ap-
praised, complete information as to the
following:

(i) Data of acquisition and comple-
tion of Government construction.

(ii) Complete cost data as to original
purchase price and Government con-
struction.

(iii) Detailed discussion of the pre-
dominant uses to which the property is
adaptable.

(iv) Competitive position of the prop-
erty with respect to availability of pri-
vately-owned properties for similar
use.

(v) Estimate of market value of fee
title.

(vi) Estimate of annual rental value
assuming unrestricted use over a rea-
sonable period of time.

(vii) Estimate of annual rental value
under proposed Government restric-
tions.

(2) Time consuming and lengthy ap-
praisal reports should be avoided in the
case of low value grants involving Gov-
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ernment-owned property. The consider-
ation in such cases may be substan-
tiated by a simplified appraisal report
by a qualified appraiser setting forth
only such facts as are required to vali-
date his conclusions as to value. In
such instances, a physical inspection of
the property may be waived where the
appraiser is sufficiently familiar with
the property under appraisals and local
market conditions to prepare a reason-
able value estimate of the estate to be
appraised. When a property is not phys-
ically inspected, it will be so noted in
the appraisal report. The decision con-
cerning the necessity for a physical in-
spection of the property and analyzing
local market conditions will rest with
the appraiser signing the appraisal cer-
tificate since he is personally respon-
sible for the value conclusion devel-
oped in the appraisal report. A low
value grant for the purpose of this
paragraph is defined as any grant for
which the fair market rental value (be-
fore applying any offset in rental for
estimated savings in maintenance, pro-
tection, repair and restoration) does
not exceed the following:

Easement—$500 for the term.

Lease or License—$500 per annum if granted
for not more than a five-year period and is
granted after advertising.

(3) The following are exempt from the
above requirements:

(i) Leases for land on which to con-
struct new credit union facilities,
under long-term leases. See DOD Direc-
tive No. 1000.10 for formula.

(ii) Concession leases under Grad-
uated Rental System.

§644.48 Review and approval.

(a) Procedure. (1) Upon completion of
an appraisal, the signed report is to be
reviewed by a reviewing appraiser to
assure that the information and data
developed by the appraiser substan-
tiates the estimated valuation. The re-
view function also serves as a means of
resolving differences that might be
found in two or more individual ap-
praisals of a single property. The re-
viewing appraiser is also responsible
for maintaining consistency in apprais-
als for the various properties in a
project.

(2) A review of all real estate apprais-
als is considered of vital importance to
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the successful operation of the real es-
tate mission of the Corps of Engineers.
It is essential that each and every ap-
praisal be given an independent review
and check by a thoroughly qualified re-
viewing appraiser. This will insure that
the appraisal represents relative con-
currence as to value of not less than
two real estate appraisers profes-
sionally qualified by previous experi-
ence in appraising the particular type
of property involved. The reviewing ap-
praiser should familiarize himself with
the property to the extent that he can
adequately present and support his
opinion when called upon to do so.

(3) The review action will be docu-
mented by a separate narrative memo-
randum signed and dated by the au-
thorized reviewing appraiser. Such re-
view memorandum will indicate, but
not be limited to, the following:

(i) Date and nature of physical in-
spection of the subject property.

(ii) Statement relative to reviewer’s
knowledge of comparable sales used.

(iii) Reviewer’s opinion as to the ap-
praiser’s valuation.

(iv) Other pertinent data, if any, rel-
ative to the property or comparable
sales that the reviewer feels would lend
additional credence to value estimate.

(v) Reviewer’s certification of ap-
proval, disapproval, or recommenda-
tion.

(4) If more than one appraisal is ob-
tained for an ownership, all should be
reviewed by the same reviewing ap-
praiser. The reviewer can cover all ap-
praisals in one review memorandum, or
write individual reviews.

(5) No alterations or additions will be
made to a signed appraisal report by
anyone other than the appraiser who
signed the report. A reviewer cannot
change the value reflected or approve
an amount other than the appraiser’s
final conclusion of wvalue. His alter-
native is disapproval.

(6) A reviewing appraiser may not re-
view other appraisal reports covering a
property that he has himself previously
appraised. In this instance the reports
must be assigned to another reviewer
or be forwarded to the next level of re-
view for appropriate action.

(7T) Appraisal reports obtained by the
Department of Justice and submitted
for Corps review are to be treated in
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the same manner as those obtained by
the Corps.

(b) Delegation. (1) Division Engineers
have been authorized to approve or
take action as appropriate on all real
estate appraisal reports made for the
purpose of purchase, disposal, or any
use of real property in which the esti-
mated fair market value (of the part to
be acquired, if a partial taking) does
not exceed $250,000, or the estimated
fair market rental value does not ex-
ceed $150,000 per annum.

(2) Division Engineers have been au-
thorized further, at their discretion, to
redelegate any part of this authority,
up to $150,000, to District Engineers.

(3) All appraisals exceeding $250,000
will be forwarded to HQDA (DAEN-
REE) WASH DC 20314 for final review,
approval, and/or appropriate action.
Each report will be thoroughly re-
viewed at all levels, including the
Project, District and Division.

(4) A copy of all those reports be-
tween $100,000 and $250,000 will be for-
warded to DAEN-REE for post review
and retention.

(5) In addition to those reports which
exceed the delegated authority, DAEN-
REE will review and take appropriate
action on complex, difficult and con-
troversial appraisals. Where more than
one appraisal has been made within ei-
ther of these categories, a copy of each
appraisal report should be submitted
for review regardless of variances in
opinions of value. At times, the Divi-
sion Engineers may receive specific in-
structions as to appraisals which may
require final approval of DAEN-REE.
Also, from time to time, DAEN-REE
may call for and review typical ap-
praisals prepared by individual apprais-
ers.

(c) Reconciliation of appraisal reports.
In the event that a reviewing appraiser
does not agree with the value conclu-
sion of the appraiser, the following
steps should be taken:

(1) Attempt to reconcile differences
with the appriser in a face-to-face
meeting. The reviewing appraiser
should present his additional evidence
of value to the appraiser and discuss
the report weaknesses, if any.

(2) In the event reconciliation and ap-
proval are not possible, the reviewer
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must then forward the report and re-
view certificate to higher authority for
resolution and request that another ap-
praisal be obtained.

(d) Qualifications of reviewing apprais-
ers. (1) A reviewing appraiser should
have a minimum of five years experi-
ence in the field of real estate apprais-
ing. He should also have taken and suc-
cessfully completed two or more ap-
praisal courses offered by professional
appraisal organizations. His experience
record should indicate that he has
thorough knowledge of all the standard
appraisal techniques and approaches
and has the ability to analyze the mar-
ket and all pertinent data which af-
fects value.

(2) Upon selection and appointment
by the District Engineer of qualified
staff personnel to act as reviewing ap-
praisers, a copy of their qualifications
and experience records, along with a
copy of the appointing orders, will be

forwarded to HQDA (DAEN-REE)
WASH DC 20314.
(e) Code of ethics. Under no cir-

cumstances will an appraiser be di-
rected to make an appraisal at any pre-
determined amount or to change his
opinion of value on any property ap-
praised. It is recognized that the re-
view function will develop some dif-
ferences of opinion. However, where
those differences cannot be resolved on
a higher ethical basis, predicated upon
sound reasoning and adequate data
properly analyzed and applied, an addi-
tional appraisal will be obtained.

§644.49 Contracts.

(a) Appraisal reports. (1) Within their
contract authority, Division and Dis-
trict Engineers may contract with rec-
ognized appraisal firms, corporations
and individuals for necessary appraisal
reports on a lump sum basis. Following
the award of any appraisal contract in
excess of $5,000 a copy of such contract
will be forwarded by the issuing office
direct to HQDA (DAEN-REE) WASH
DC 20314, immediately upon execution.

(2) Requests from Division and Dis-
trict Engineers to the Chief of Engi-
neers for names of appraisers qualified
to make particularly complex apprais-
als are invited.

(3) Division and District Engineers
will develop and maintain current lists
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of qualified appraisal firms, corpora-
tions and individuals, from which con-
tractor selection will be made. These
lists should be appropriately grouped
or rated in accordance with special
qualifications and experience in con-
nection with various and specific types
of appraisal problems.

(4) Prior to receipt of proposals and
negotiations with appraisers, a target
fee (Government estimate) will be de-
veloped with due consideration to the
relative skill and ability required in
solving the appraisal problem and the
appraiser’s time and expense required
for preparing the desired reports.

(56) In the negotiation of appraisal
contracts the following items are to be
considered:

(i) The appraisal of real estate is a
recognized profession governed by a
code of ethics prohibiting competition
in obtaining appraisal assignments. All
negotiations for proposals will be con-
ducted on an individual basis, with ade-
quately qualified appraisal firms, cor-
porations or individuals competent to
deliver the required appraisal reports
on schedule.

(ii) In view of the technical nature of
appraisals, Division and District Engi-
neers shall give consideration to desig-
nating qualified member(s) of their
real estate staffs as contracting offi-
cer’s representative(s) with full respon-
sibility for all cost estimates involved
in contracting for appraisal services
and reports. Such contracting officer’s
representative(s) may also, in the des-
ignation of the contracting officer, be
utilized to conduct negotiations with
the prospective contractors, serve as
ordering officer pursuant to the con-
tracts, certify invoices and act in any
other capacity within their authority
as contracting officer’s representa-
tive(s).

(6) A copy of the narrative, detailed
record of contract negotiations will be
forwarded to DAEN-REE, along with
the contract as specified above.

(7) In contracting for appraisal re-
ports, contract forms as set forth in
Armed Services Procurement Regula-
tions (ASPR) (chapter I of this title)
and ER 1180-1-1 (Engineer Contract In-
structions) will be used. An outline of
the qualifications of the appraiser em-
ployed to perform the contemplated
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services shall be included in the con-
tract assembly.

(b) Expert appraisal services. Employ-
ment of qualified real estate appraisers
and consultants may be effected uti-
lizing the pertinent provisions of ASPR
and ER 1180-1-1.

(c) Obtaining appraisal reports by pur-
chase order. (1) Division and District
Engineers are urged to utilize an au-
thorized type of purchase order, such
as DD Form 1155, in lieu of long-form
contract, provided that:

(i) It is in the best interest of the
Government, cost wise, not to issue the
long-form contract.

(ii) The contractor has performed
satisfactorily on at least one contract
within the prior three fiscal years.

(iii) The total order, by such pur-
chase orders, from the contractor does
not exceed $10,000 for the project dur-
ing the current fiscal year.

(iv) The order is accompanied by a
brief history of negotiation signed by
both the contractor and the con-
tracting officer’s representative(s).

(2) Care should be exercised to insure
that the above provisions are used only
to order supplementary reports, single
appraisals, and other ‘‘one-time’” re-
ports needed.

(d) Department of Justice consultation.
Authorized local representatives of the
Department of Justice will be con-
sulted concerning the acceptability of
the appraiser(s) prior to negotiating
any appraisal contract covering tracts
proposed for acquisition. The local rep-
resentative must also approve the per
diem fee to be utilized in the appraisal
contract. Where agreement cannot be
reached between the Division or Dis-
trict Engineer and the local represent-
ative of the Department of Justice as
to the selection of the appraiser(s), a
complete report will be submitted to
DAEN-REE, for resolution with the At-
torney General.

(e) Interdepartmental services. Division
Engineers are authorized to arrange for
interdepartmental services of qualified
specialists in the regular employ of
other Government agencies in connec-
tion with special problems concerning
mineral deposits, water rights, timber
cruises, etc. Division Engineers are fur-
ther authorized, in their discretion, to
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redelegate this authority or any part
thereof to District Engineers.

Subpart C—Acquisition

PROCUREMENT OF TITLE EVIDENCE,
TITLE CLEARANCE, AND CLOSINGS

§644.61 General.

(a) Purpose. Sections 644.61 through
644.72 describe the procedures relating
to the procurement of title evidence,
title clearance, and closings for the ac-
quisition of real estate and interests
therein for all land acquisition pro-
grams administered by the Chief of En-
gineers. Exceptions in connection with
the acquisition of properties under the
Homeowners Assistance Program are
set forth in subpart E.

(b) Applicability. These sections are
applicable to all Division and District
Engineers having real estate responsi-
bility.

(c) Guidelines. (1) The satisfactory
progress of land acquisition programs
necessitates the prompt procurement
of title evidence and prompt title
clearance. One of the following types of
title evidence should be obtained, after
considering the cost of the several
types and other factors mentioned
below. To effect these objectives, care-
ful planning is essential, including a
determination of the most acceptable
and available type of title evidence and
the source from which such title evi-
dence may be procured. The Chief of
Engineers is responsible for procuring
all title evidence, including title evi-
dence needed for lands which are ac-
quired by condemnation proceedings.
The early procurement and examina-
tion of the title evidence and title
clearance will expedite payment to
landowners from whom offers are ob-
tained or against whom condemnation
proceedings are filed.

(2) Insured certificates of title or
policies of title insurance shall be ob-
tained wherever possible. This is on the
theory that the Government is buying
title searching service as well as the
title evidence itself and is avoiding the
time and cost of examining abstracts of
title, generally voluminous in nature.

(3) Where it is not possible to obtain
certificates of title or title insurance,
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abstracts of title may be obtained, as a
last resort.

(4) As used in these sections, an ab-
stract of title is a synopsis or digest of
all instruments of record affecting the
title to a specific parcel of land. It nei-
ther guarantees nor insures the title. A
certificate of title is a contract where-
by a title company certifies that title
to a specific parcel of land is good and
unencumbered of record in a named
person excepting only such defects and
encumbrances as are shown therein.
The liability of the company is limited
to an amount specified in the certifi-
cate. A title insurance policy is a con-
tract which insures that the owner or
mortgagee will not suffer any loss or
damage by reason of defects in the title
to the property, or liens or encum-
brances thereon existing at the date of
the policy, except those defects, liens,
or encumbrances which the policy spe-
cifically excepts. Liability thereunder
is not limited to matters of record but
extends to matters beyond the record.

(6) The Directory of the American
Land Title Association may be ob-
tained upon request to the Association
at 1828 L Street, NW., Washington, DC
20036, or to any major title insurance
company. This Directory lists, by
States, the abstract and title compa-
nies which provide title insurance.
These companies are acceptable to the
Attorney General. Requests for fur-
nishing title certificates or title insur-
ance should be made to the major title
insurance companies in addition to
local abstractors and title companies.

(6) From past experience, it is consid-
ered that the procurement of certifi-
cates of title or title insurance is more
economical than abstracts of title and
the use of these types of title evidence
expedites payment to landowners. In
the majority of the States either cer-
tificates of title or title insurance are
obtainable and the premium for
issuance of such certificates or policies
is based on a schedule of fees approved
by the State Insurance Commission or
some similar State agency. The pre-
mium fixed by such schedules, in most
cases, includes the charge for title ex-
amination (preliminary certificate of
title or preliminary binders) and the
charge for insurance (final certificates
of title or title guarantee policy) and
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any variance from the prescribed fees
is considered a violation of the Sate
law or regulation. Most State Insur-
ance Commissions have recognized and
approved the forms of certificates of
title and title insurance policies pre-
scribed by the Attorney General and
have authorized their use in lieu of
owners’ policies. Division and District
Engineers should familiarize them-
selves with the State title insurance
laws and regulations. If prices quoted
by all possible sources seem exorbitant,
the matter should be referred to HQDA
(DAEN-REA-P) WASH DC 20314 for ac-
tion.

§644.62 Title evidence.

(a) Acceptable Types of Title Evidence.
(1) Certificates of title are acceptable
title evidence. Certificates of title
must be in a form acceptable to the At-
torney General. An acceptable form of
certificate of title which has been ap-
proved by the Attorney General has
been issued by the Chief of Engineers
as ENG Form 903, Certificate of Title.

(i) In contracting for certificates of
title, ENG Form 1016, Specifications
for Furnishing and Delivering Certifi-
cates of Title Owner’s Title Guarantee
(Insurance) Policies and Continuations
Thereof, will be used.

(ii) Any title or abstract company ap-
proved by the Department of Justice
and authorized and qualified to issue
certificates of title in the State where
the land is located will be acceptable
to furnish certificates of title (Depart-
ment of Justice ‘‘Standards for the
Preparation of Title Evidence in Land
Acquisitions by the TUnited States,
1970.”’) In those few jurisdictions where
bar associations or other public or pro-
fessional bodies hold that the issuance
of certificates of title is the issuance of
title opinions and therefore the prac-
tice of law and where title companies
as corporations cannot engage in the
practice of law, insured certificates of
title may be procured from attorneys,
acceptable to the Lands Division of the
Department of Justice, acting as
agents for title companies. The proce-
dure for the selection of attorneys is
set forth in §644.63(b).

(iii) Certificates of title will be based
on a search of all records affecting the
title to the land and be unqualified as
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to the period of search. In the event
that it is not practicable to obtain cer-
tificates of title, unqualified as to the
period of search, all pertinent facts will
be referred to the Department of Jus-
tice for consideration and approval.

(iv) Certificates of title or title insur-
ance policies shall not limit the liabil-
ity of the title company to a sum less
than 50 percent of the reasonable value
of the property. If property is acquired
by donation or exchange, the value will
be determined by the Corps of Engi-
neers. However, as to acquisitions val-
ued at more than $50,000, the liability
of the title company may be limited to
50 percent of the first $50,000 and 25 per-
cent of that portion of the value in ex-
cess of that amount. This limitation on
the general rule has been approved by
the Department of Justice. The appro-
priate ENG Forms for specifications for
supplying title evidence may be
amended, if that limited liability can
be obtained. A certificate of title or
title insurance policy by one title com-
pany for a single acquisition valued at
more than 25 percent of the admitted
assets (after deducting existing liabil-
ities secured or unsecured and exclud-
ing any trust or escrow funds) of the
issuing company is not acceptable.

(v) Generally, it is not necessary to
obtain a final certificate of title when
land is acquired by condemnation pro-
ceedings. However, it may be necessary
that an intermediate certificate of
title be obtained setting forth the limi-
tation of liability of the title company.
Division and District Engineers will be
governed by the requirements of the
local United States Attorney as to the
necessity of obtaining an intermediate
or final certificate of title.

(vi) Certificates of title, whether pre-
liminary, intermediate, or final, will be
procured in sufficient numbers to sat-
isfy the needs of the District involved.
Normally an original and two signed
copies of each certificate of title will
suffice.

(vii) The specifications may be sup-
plemented to require the title company
to have a local representative sta-
tioned convenient to the project office,
when, because of the nature of the
project (anticipated complexities of
title; high purchase prices, or other
reasons), it is considered advisable that
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a local representative be available to
perform  preclosing interim title
searches on request of the Contracting
Officer.

(viii) The title company’s local rep-
resentative must be authorized to pass
on the sufficiency of the proposed deed
to the United States; to give final ap-
proval of curative material furnished
to satisfy title objections set forth in
certificates of title; and to testify in
court relative to the status of title, if
called upon to do so.

(2) Title guarantee or title insurance
policies are acceptable title evidence.

(i) Interim binders on owner’s title
guarantee or title insurance policies
supplemented by an owner’s title guar-
antee policy or title insurance policy
in the forms approved by the Attorney
General (ENG Form 1014), Interim
Binder on Owner’s Title Guarantee (In-
surance) Policy, and ENG Form 1015,
Owner’s Title Guarantee (Insurance)
Policy will be acceptable as evidence of
title only in acquisition in those States
where certificates of title may not be
issued. ENG Form 3893-R is the form of
endorsement for use with the title in-
surance policies when changes or cor-
rections become necessary. No other
substantial variation in the form of in-
terim binder or the form of title guar-
antee or title insurance policy will be
acceptable without prior approval of
the Attorney General.

(ii) Companies contracting to issue
such interim binders or preliminary re-
ports and title guarantee or title insur-
ance policies must have authority
under the laws of the State of their in-
corporation and their charter to issue
the same. They must also be finan-
cially sound and be willing and able to
issue such binders and policies for all
tracts for the amount of liability as set
forth above.

(iii) In contracting for title guar-
antee or title insurance policies, ENG
Form 1016, Specifications for Fur-
nishing and Delivering Certificate of
Title Owner’s Title Guarantee (Insur-
ance) Policies and Continuations
Thereof, will be used.

(iv) The interim binder or prelimi-
nary report must disclose the title
holders of record and contain full infor-
mation on all matters set forth in the
binder as affecting the title. This data
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must be in sufficient detail to enable
an attorney examining the report to
determine the nature and extent of
such matters and their effect on the
validity of the title of the land de-
scribed therein. The contents of the re-
port must meet the requirements of
ENG Form 1016.

(v) The provisions of paragraphs
(a)(1) ({dv), (v), (vi), (vii) and (viii) of
this section also apply to title guar-
antee or title insurance policies.

(3) Abstracts of title may be accept-
able title evidence.

(i) Abstracts if title complying with
the rules for abstracts in ‘‘Standards
for the Preparation of Title Evidence
in Land Acquisitions by the United
States’ issued by the Department of
Justice, 1970, are acceptable title evi-
dence if prepared by abstractors ac-
ceptable to the Attorney General.
These may include abstractors em-
ployed by a department or agency of
the Government. Corps of Engineers
personnel generally will not prepare
abstracts of title. However, where
there is a comparatively small amount
of abstract work to be performed, it
may be desirable to have the abstracts
prepared by qualified Government per-
sonnel. In such cases, the prior ap-
proval of the Chief of Engineers will be
obtained. The request should justify
the preparation of abstracts by Govern-
ment personnel.

(ii) The form and contents of ab-
stracts of title will meet the require-
ments in the ‘‘Standards for the Prepa-
ration of Title Evidence in Land Acqui-
sitions by the United States’ (Depart-
ment of Justice, 1970) and ENG Form
1012, Specifications for Furnishing and
Delivering Abstracts of Title.

(iii) The period of search of an ab-
stract of title to be acceptable to the
Attorney General will, wherever pos-
sible, begin with some undisputed
source of title such as an original grant
or patent from the sovereign. Where it
is impossible or impracticable to begin
with such grant or patent, refer to
‘“Standards for the Preparation of Title
Evidence in Land Acquisitions by the
United States” (Department of Justice,
1970) and ENG Form 1012 for guidance.

(iv) In contracting for abstracts of
title, ENG Form 1012 will be used. ENG
Form 1012 provides for an unlimited pe-
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riod of search. For the purpose of con-
serving Government funds and in appli-
cable easement acquisitions, Division
and District Engineers are authorized
to modify ENG Form 1012 to provide
for the mimimum period of search al-
lowable under the regulations of the
Department of Justice, when deemed to
be to the best interest of the Govern-
ment.

(4) Where the consideration to be
paid by the Government is $1,000 or
less, acquisition in fee may be based
upon a title search by a staff attorney
when it is deemed to be in the best in-
terest of the Government. The Prelimi-
nary Certificate of Title, ENG Form
909, shall be based upon a search of the
local land records beginning with a
deed or other instrument transferring
title recorded at least 40 years prior to
the date of the preliminary certificate.
The Final Certificate of Title on ENG
Form 1013, shall be executed by a quali-
fied Corps of Engineers’ attorney, pref-
erably the same attorney who executed
the preliminary certificate, and shall
be based on a further search of the
local land records from the date of the
preliminary certificate to and includ-
ing the date and time of recordation of
the deed to the United States or to the
date title passes in a condemnation
proceeding. The attorney preparing
such preliminary or final certificate of
title shall also prepare an Abstract of
Title evidencing the results of his
search of the records. The Certificate
of Title will set forth in detail all liens,
encumbrances, outstanding interests
and other estates adversely affecting
the title.

(b) Easements. The standards and re-
quirements as to title evidence for fee
acquisition, set forth above, will be ob-
served in the acquisition of all ease-
ments, except as follows:

(1) Preliminary certificates of title of
approved title companies for easement
acquisitions will be in the same form
approved by the Attorney General for
fee acquisitions and issued by the Chief
of Engineers as ENG Form 903. Final
certificates of title in easement acqui-
sitions, however, must show title to
the easement vested in the United
States in the same land described in
the certificate and the deed to the
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United States. A form of final certifi-
cate of title for easements approved by
the Attorney General and issued by the
Chief of Engineers as ENG Form 1017,
Final Certificate of Title for Ease-
ments, will be used in easement acqui-
sitions.

(2) In contracting for certificates of
title to easements, ENG Form 1016,
Specifications for Furnishing and De-
livering Certificates of Title, Owner’s
Title Guarantee (Insurance) Policies
and Continuations Thereof, may be
used provided the following paragraph
is substituted in the detailed specifica-
tions: ‘“Each certificate of title shall be
executed in triplicate on legal size
paper. Preliminary certificates of title
shall be in the form attached hereto,
ENG Form 903, and final certificates of
title for easements, showing title vest-
ed in the United States, shall be in the
form attached hereto, ENG Form 1017.”

(3) In jurisdictions where it is not
possible to obtain certificates of title
commercially, title guarantee (insur-
ance) policies may be obtained. In such
cases, appropriate adjustment in forms
and specifications will be made, com-
parable to those prescribed for certifi-
cates of title to easements above.

(4) For easements costing more than
$100 but not in excess of $5,000, the re-
quirements of the Attorney General
have been waived. In such cases, it is
acceptable to use certificates of title
prepared and executed by a qualified
Corps of Engineers’ attorney. The Pre-
liminary Certificate of Title, ENG
Form 909, shall be based upon a search
of the local land records beginning
with a deed or other instrument trans-
ferring title recorded at least 25 years
prior to the date of the preliminary
certificate. The Final Certificate of
Title on ENG Form 1013, shall be exe-
cuted by a qualified Corps of Engineers’
attorney, preferably the same attorney
who executed the preliminary certifi-
cate, and shall be based on a further
search of the local land records from
the date of the preliminary certificate
to and including the date and time of
recordation of the deed to the United
States or to the date title passes in a
condemnation proceeding. The attor-
ney preparing such preliminary or final
certificate of title shall also prepare an
Abstract of Title evidencing the results
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of his search of the records. The Cer-
tificate of Title will set forth in detail
all liens, encumbrances, outstanding
interests and other estates adversely
affecting the title.

(5) As to easements which cost $100 or
less, acquisition shall be in accordance
with the provisions of paragraph (5) on
page 5 of ‘“‘Standards for the Prepara-
tion of Title Evidence in Land Acquisi-
tions by the United States” (Depart-
ment of Justice, 1970) which permit
such acquisition to be based on a last
owner search. Any search authorized
by these provisions may be conducted
by a qualified attorney employed by
the Corps of Engineers.

§644.63 Contracting for title evidence.

(a) Survey of area and source of title
evidence. Contemporaneously with the
preparation of the real estate design
memorandum, or real estate planning
report, the Division or District Engi-
neer is requested to:

(1) Give careful consideration to the
problems involved to determine the
most acceptable type of title evidence,
its source, availability of title plants,
costs, and time of procurement, so that
the most advantageous bid(s) may be
received and accepted and the acquisi-
tion schedule maintained. In consid-
ering costs of abstracts of title versus
certificates of title or title insurance,
the workhours involved in the exam-
ination of abstracts of title by both
Corps and Department of Justice per-
sonnel should be considered.

(2) Determine the total number of
tracks in the project area. In major
projects, it may be desirable to invite
bids for title evidence for each county
or other specified areas, in addition to
the entire project, in order to maintain
the acquisition schedule.

(3) Determine the names and address-
es of title companies and abstractors
available to furnish title evidence and
whether such companies or abstractors
have been approved by the Attorney
General as acceptable companies or ab-
stractors. Current information on ap-
proved title companies and abstractors
may be obtained direct from the Land
and Natural Resources Division, De-
partment of Justice, WASH DC 20530.

(b) Selection procedure. (1) Normally
selection of persons or firms to perform
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title evidence services will be based
upon formal advertising in accordance
with the Armed Services Procurement
Regulation (ASPR) (chapter I of this
title).

(2) In those States where the fur-
nishing of title evidence is held to con-
stitute the practice of law and the
State canons of legal ethics prohibit
attorneys from engaging in competi-
tive bidding for such services, con-
tracts for title evidence services must
necessarily be negotiated. In such
cases, negotiations shall be conducted
with attorneys or law firms duly au-
thorized to practice law in the jurisdic-
tion within which the real property is
located. Division and District Engi-
neers shall notify HQDA (DAEN-REA-
P) WASH DC 20314 before negotiating
for title evidence, and submit the list
of attorneys with whom negotiations
may be conducted. Selections shall be
in accordance with the procedures set
forth below:

(i) A contract for title services shall
be based upon, but not limited to, con-
sideration of the following professional
qualifications necessary for the satis-
factory performance of the services re-
quired:

(A) Professionally trained for type of
work;

(B) Specialized experience in the type
of work required;

(C) Capacity to accomplish the work
in the required time;

(D) Past experience, if any, with re-
spect to performance on Corps of Engi-
neers contracts;

(E) Location in the general geo-
graphical area of the project to which
the services relate: Provided, That
there is an appropriate number of
qualified attorneys or law firms there-
in for consideration; and

(F) Volume of work previously
awarded, with the objective of effecting
an equitable distribution of title evi-
dence contracts among qualified attor-
neys and law firms.

(ii) A preselection list of qualified at-
torneys and law firms shall be prepared
by a preselection board from data sub-
mitted by interested attorneys and law
firms and from other pertinent infor-
mation which may be available. The
list shall be approved by the District
Engineer or his designee.
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(iii) A selection board shall review
the qualifications of each of the attor-
neys or law firms on the preselection
list, in accordance with the procedure
established in paragraph (b)(2)(i) of this
section and shall recommend to the
District Engineer, in order of pref-
erence, a minimum of three for ap-
proval for contract negotiations.

(iv) Upon approval of the selections
by the District Engineer and such ap-
proval as may be required by paragraph
(b)(2)(vi) of this section, negotiations
shall be initiated with the first se-
lected attorney or law firm. If the ne-
gotiations result in a price which ex-
ceeds the Government estimate, re-
vised to correct errors of fact or judg-
ment, if any, by more than ten percent,
the Contracting Officer shall terminate
the negotiations and request a proposal
from the attorney or law firm next in
order of preference.

(v) Preparation of preselection lists
and selections for contracts estimated
to cost more than $10,000, shall be ac-
complished by formally constituted
boards consisting of at least three
members, one of whom shall be the Dis-
trict Counsel or an attorney on his
staff, and one of whom shall be the
Chief, Real Estate Division, or a mem-
ber of his staff.

(vi) Special approval shall be re-
quired for certain selections as indi-
cated below:

(A) When the estimated cost of a con-
tract to be negotiated exceeds $100,000,
the selection shall require the approval
of the Division Engineer.

(B) When an attorney or law firm, to
which the District has awarded con-
tracts totalling over $100,000 during the
current fiscal year, has been selected
by the District for additional negotia-
tions, the selection shall require the
approval of the Division Engineer.

(C) When the estimated cost of a con-
tract to be negotiated exceeds $200,000,
the selection shall require the approval
of the Director of Real Estate, OCE, or
his designee, with the concurrence of
the Chief Counsel or his designee.

(c) Forms to be used. When purchasing
title evidence, Standard Form 33, So-
licitation, Offer, and Award, which
form embraces an invitation, bid, and
acceptance, should be used with copies
of ENG Form 1012 or ENG Form 1016,
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depending upon the type of title evi-
dence to be obtained. Standard Form 33
will state that time is of the essence;
that ability to comply with delivery re-
quirements is mandatory; that the
specifications attached thereto con-
stitute a part of the proposed contract;
the quantity and description of the
supplies by item to be furnished; the
time, place, and method of delivery;
and the primary period of contract and
extensions. Bids must be submitted in
the form required by the invitations
for the bids, so that the successful bid
can be accepted on Standard Form 33
and a formal contract consummated
thereby. The contract must incor-
porate all the covenants, terms, and
conditions which are contemplated.

(d) Base price vs. per-item basis. The
invitation will call for the furnishing
of an approximate number of certifi-
cates of title, abstracts of title, or pre-
liminary binders and title guarantee
(insurance) policies, as the case may
be, at a stated price per certificate of
title, abstract, or preliminary binder
and title guarantee (insurance) policy.
If this basis of payment is not possible,
payment for abstracts may be made on
a per-item or per-page basis and certifi-
cates of title and interim binders and
title guarantee (insurance) policies
may be paid for in accordance with an
established rate schedule based on the
cost of the property. Where necessary,
alterations in the payment paragraphs
of the specifications may be made in
order to comply with local practices,
State statutes, or other special re-
quirements.

(e) Specifications. The specifications
for title service will follow ENG Form
1012 for abstracts, ENG Form 1016 for
certificates of title and ENG Form 1014
for interim binders on owner’s title
guarantee (insurance) policies. Addi-
tional provisions may be added as cir-
cumstances require, but basic require-
ments will not be changed.

(f) Several contracts for title evidence.
To meet the acquisition schedule, it
may be necessary to enter into several
contracts for title evidence to lands
within a designated project area. In
such cases, the portions of the projects
to be covered by each contract will be
defined according to established polit-
ical subdivisions, such as districts,
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townships, counties, or any specified
part thereof.

§644.64 Award of contracts.

(a) Contract awards. Contract awards
will be made only by duly qualified
contracting officers in accordance with
applicable procurement regulations.

(b) Review of title evidence contracts.
The Contracting Officer, if an em-
ployee of the Real Estate Division, or
otherwise the Real Estate representa-
tive designated by the Division or Dis-
trict Engineer, will review contracts
for title evidence. If this review is
made by a Real Estate employee other
than a Contracting Officer, he will ad-
vise the Contracting Officer relative
thereto. The Contracting Officer or the
Real Estate representative will ascer-
tain that the Department of Justice
has approved the bidder, and the con-
tract will not be awarded to any bidder
not so approved. The Contracting Offi-
cer or the Real Estate representative
who is to advise him, will familiarize
himself with ‘‘Standards for the Prepa-
ration of Title Evidence in Land Acqui-
sitions by the United States,” issued
by the Department of Justice, 1970.

(c) Distribution. Upon acceptance,
copies of title evidence contracts will
be distributed in the same manner as
other contracts.

§644.65 Ordering title evidence.

(a) Placing orders. Where the contract
does not specify the order in which
title evidence for particular tracts will
be furnished, orders will be submitted
to the abstractor or title company on
ENG Form 1011, Order for Title Evi-
dence. An accurate legal description of
the tract of land involved will be at-
tached to the order or will be typed
thereon.

(b) Orders based on contiguous areas. If
the contract does not contain a list of
tracts for which title evidence is to be
furnished, orders will be based on con-
tiguous areas of land in identical own-
ership and will be deemed to be contig-
uous even though crossed by roads,
railroads, rights-of-way, or streams. In
such event the variation in quantity
shall not exceed plus or minus ten per-
cent as prescribed by ASPR. If there
has been a severance of surface and
subsurface estates, determination of
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what constitutes a tract will be based
on ownership of the surface. However,
in unusual cases where such a contig-
uous area is composed of several par-
cels derived through separate chains of
title and requiring separate searches of
each chain of title down to a compara-
tively recent date or where such con-
tiguous area lies in more than one sec-
tion, the Contracting Officer may con-
tract to pay a specified reasonable ad-
ditional charge for each such addi-
tional chain or section if such addi-
tional charge is customary in the local-
ity where the land lies.

(c) Type of title evidence. The order
will set forth the type of evidence to be
furnished. When abstracts are con-
tracted for, the following rules will be
observed:

(1) If an abstract of title in satisfac-
tory form cannot be procured from the
landowner, a new abstract will be or-
dered.

(2) If an abstract in satisfactory form
is procured from a landowner, the ab-
stract will be transmitted to the ab-
stractor with an order for a continu-
ation of the old abstract.

§644.66 Payment for title services.

(a) Approval. The Contracting Officer
will approve payment for all title evi-
dence obtained in connection with the
acquisition of land from funds avail-
able to the Division or District Engi-
neer for that purpose, whether the land
is acquired by purchase or condemna-
tion.

(b) Review. When abstracts are fur-
nished on a per-item or per-page basis,
the contents must be carefully re-
viewed by a qualified representative of
the Division or District Engineer, to
insure that bills are not excessive and
that abstracts do not include super-
fluous material. Where erroneous or su-
perfluous material is included in ab-
stract, the bills involved will be cor-
rected so that payment for such mate-
rial is not made. All title evidence will
be examined to determine that there
has been full compliance with the spec-
ifications.

(c) Payment for title evidence. Pay-
ments for title evidence will be made
by the Contracting Officer from avail-
able funds for the project to which the
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title evidence pertains, upon receipt of
certified and approved vouchers.

(d) Preparation of Invoices for Title
Services. The abstractor or title com-
pany will submit a certified invoice for
services rendered, to the office to
which the title evidence was delivered
for review. The invoice must specify
the particular type of title evidence
furnished, the tract number, name of
owner, name of project, and contract
number. Invoices found to be correct
will be certified as to receipt of the
services by the receiving office and will
be transmitted to the Division or Dis-
trict Engineer for further action and
payment.

§644.67 Approval of Title by the Attor-
ney General.

(a) General. Section 355 of the Revised
Statutes of the United States, as
amended (40 U.S.C. 255), formerly re-
quired the written opinion of the At-
torney General in favor of the validity
of the title to lands as a prerequisite to
the expenditure of public funds there-
on.

(b) Delegation. Pursuant to the provi-
sions of Pub. L. 91-393, approved Sep-
tember 1, 1970, authority to approve
title to lands being acquired for the use
of the Department of the Army, or of
any other department or agency for
which the Department of the Army is
authorized to acquire land, has been
delegated to the Department of the
Army, subject to the supervision and
review of the Attorney General. Gen-
erally, military authorization and/or
appropriation legislation expressly au-
thorizes construction on the land prior
to approval of title.

(c) Redelegation. The authority dele-
gated to the Department of the Army
pursuant to Pub. L. 91-393 has been re-
delegated to Division and District En-
gineers with real estate responsibility.

(d) Issuance of title opinions. Division
and District Engineers are authorized
to designate staff attorneys to give
written approval of the sufficiency of
title to land for the purposes for which
the property is being acquired. Such
attorneys shall issue preliminary and/
or final opinions of title.

(1) Attorneys designated for such
purposes will have as a minimum five
years legal experience, from the date of
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admission to a State bar, including
three years experience in the law of
real property. Real estate attorneys on
the staffs of Division and District Engi-
neers, who possess these qualifications,
will be designated by the Division and
District Engineers, in writing, to pass
on the sufficiency of title to lands pur-
suant to the said delegation. The
names of such attorneys shall be fur-
nished to HQDA (DAEN-REA-P) WASH
DC 20314 as soon as possible.

(2) A final opinion of title shall be
issued in all acquisitions, except for
easement acquisitions not in excess of
$1,000 which are governed by §644.69(b).

(3) Division and District Engineers
are authorized to waive the issuance of
written preliminary opinions of title
where the closing of the case is based
upon a certificate of title or title in-
surance issued by an acceptable and ap-
proved title company, in either fee or
easement acquisitions.

(4) A preliminary and a final opinion
of title shall be issued in all fee and
easement acquisitions involving ab-
stracts of title, except for easement ac-
quisitions not in excess of $1,000 which
are governed by §644.69(b).

(5) Any final title opinion issued pur-
suant to the delegated authority shall
substantially follow the format of the
Attorney’s Final Title Opinion (Figure
5-3 of ER 405-1-12).

(e) Opinion of Attorney General. When-
ever the District or Division Engineer
determines that a title defect is of such
character that a possibility exists that
it may be waived, the case shall be sub-
mitted to HQDA (DAEN-REA-P) WASH
DC 20314 for review and transmittal to
the Attorney General for a title opin-
ion. The letter of submittal shall con-
tain or be accompanied by the informa-
tion and data required by §644.72(b).

(f) Rejection opinion. If it is obvious
that no possibility of waiver of a title
defect exists, a title opinion shall be
issued according to the procedure set
forth in §644.67(d). Copies of such opin-
ion shall be submitted with the con-
demnation assembly.

§644.68 Title Clearance—Certificate of
Title and Title Insurance.

(a) Curative action. Upon receipt of an

acceptable certificate of title, ENG

Form 903 or an interim binder on an
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owner’s title guarantee or insurance
policy, ENG Form 1014, the title evi-
dence will be reviewed by a qualified
real estate attorney of the Corps of En-
gineers. Where the title evidence indi-
cates that the acquisition of the land
or interest therein by purchase is fea-
sible, and a satisfactory ENG Form 42,
Offer to Sell Real Property, or ENG
Form 2970, Offer to Sell Easement, is
received from the landowner and ac-
cepted by the Government, curative ac-
tion will be conducted and curative
material will be processed as follows:

(1) With regard to the title objections
set forth in Schedule ‘B’ of certifi-
cates of title or interim binders, it will
be necessary to take such curative ac-
tion as will insure the issuance of a
final certificate of title or title guar-
antee or insurance policy showing title
vested in the United States of America,
subject only to those objections, if any,
which have been administratively
waived.

(2) As set forth in the title contract,
the title company will authorize its
local representative to give final ap-
proval of curative material furnished
to satisfy such objections and insure
their elimination from the final certifi-
cate of title or title guarantee or insur-
ance policy. As such curative material
is approved, the local representative of
the title company will:

(i) Initial, or otherwise indicate, on
the margin of the preliminary certifi-
cate or interim binder, the fact that
the objection has been eliminated
through the procurement of satisfac-
tory curative material.

(ii) Determine whether or not he
wishes the curative instrument re-
corded and if the instrument is to be
recorded, so indicate on the margin of
the certificate or interim binder. By
the express terms of the offer to sell,
the vendor is responsible for payment
of recording fees on such curative ma-
terial.

(iii) Where curative material is not
recorded, the title company will be per-
mitted to retain such material if they
wish it for their files; otherwise, it will
be placed with the title assembly. If
the original curative instruments are
retained by the title company, true
copies will be transmitted with the
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Final Title Assembly to HQDA (DAEN-
REA-P) WASH DC 20314.

(b) Intermediate certificates or interim
binders. In the following types of cases,
it may be necessary, after examination
of the preliminary certificates of title
or interim binder, to obtain inter-
mediate certificates of title or interim
binders in order to perfect title prior to
closing the transaction:

(1) When the signer of the offer is not
the record title holder but is the holder
of a contract for purchase, recorded or
unrecorded, the preliminary certificate
of title or interim binder will show
title in the record title holder. In such
cases, the certificate or binder will
make appropriate reference to the con-
tract. It will recite the action nec-
essary to complete the contract and ef-
fect transfer of title from the record
holder to the contract purchaser. When
the deed to the contract purchaser is
recorded, an intermediate certificate of
title or interim binder, in proper form,
will be obtained.

(2) In those cases in which record
title is vested in a deceased person, the
preliminary certificate of title or in-
terim binder may be issued in the name
of the deceased record owner, followed
by the word ‘‘deceased,’’ and will be ac-
companied by a letter from the title
company stating whether a judicial
proceeding will be required, or whether
affidavits of heirship, or other forms of
proof, will suffice to permit the
issuance of intermediate certificate or
binder showing title vested in the heirs
of the deceased.

(i) Where a judicial proceeding is re-
quired, action will immediately be
taken by the owners to perfect title by
such proceeding, and, upon completion,
an intermediate certificate of title or
interim binder should be obtained. If
such action cannot be completed with-
in 60 days, action will be taken to ac-
quire the tract by condemnation,
§644.72(a).

(ii) Where a judicial proceeding is not
required, it will be necessary to effect
the necessary curative action and ob-
tain an intermediate certificate or in-
terim binder showing title in the heirs
of the deceased record owners.

(3) In those cases in which convey-
ance to the United States is to be made
by a fiduciary, a corporation, a polit-
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ical subdivision, or an unincorporated
association, the certificate of title or
interim binder will state whether the
proposed grantor has legal authority to
convey valid title to the United States,
and, if so, will cite the source of the
authority. If the preliminary certifi-
cate of title or interim binder does not
so indicate, it will be returned to the
title company for correction or for
issuance of an intermediate certificate
of title or interim binder.

(4) Where the certificate of title or
interim binder contains any objection,
or reference to liens of taxes, assess-
ments, bonds, or other indebtedness of
a road improvement, school, drainage,
or other type of special improvement
district, the specifications provide that
the certificate or interim binder will
also contain reference to the statute or
statutes, under which the district was
created, its bonds issued, and its taxes
levied; the amount of taxes and assess-
ments levied and bonds issued; and
other additional pertinent information.
If the preliminary certificate or in-
terim binder does not contain suffi-
cient information to enable an exam-
ining attorney to determine the nature
and extent of the lien, if any, on the
land, of such taxes, assessments and
bonds, it will be returned to the title
company for correction or for issuance
of an intermediate certificate of title
or interim binder. If the preliminary
certificate or interim binder does not
clearly indicate that the bonds or taxes
of such district become a lien annually
at the same time as the lien of ad valo-
rem taxes attaches to land in the State
and that the lien is of the same nature
as the lien of ad valorem taxes, the in-
formation specified above must be ob-
tained and a determination must be
made as to the nature and extent of the
liens of such bonds and taxes.

(5) Where the certificate of title or
interim binder discloses a covenant or
condition restricting the use of the
land, the certificate or interim binder
will set forth the restriction, will quote
the provision imposing the restriction
or creating the right of reverter for a
breach thereof, and will state whether
a release will eliminate the objection.
If such information is not contained in
the preliminary certificate of title or
interim binder, it will be returned to
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the title company for correction or for
issuance of an intermediate certificate
of title or interim binder. If a release
will eliminate the objection, action
will be taken to obtain an appropriate
release from the person or persons
holding the right of reverter. Should
the title company hold that the title
cannot be perfected by a release or if
an acceptable release cannot be ob-
tained, action will be taken to acquire
the tract by condemnation.

(6) When the specifications require
the title company to include any of the
above information in the preliminary
certificate of title or interim binder
and it is necessary to obtain an inter-
mediate certificate of title or interim
binder due to the omission of such in-
formation from the preliminary report
by the title company, the intermediate
certificate of title or interim binder
will be furnished without cost to the
United States.

(c) Question of law. Any difficult or
complicated question of law raised by
an objection or exception in a prelimi-
nary or intermediate certificate of
title or interim binder should be sub-
mitted to HQDA (DAEN-REA-P) WASH
DC 20314 for review and transmittal to
the Attorney General for an opinion.
The letter of submittal shall contain a
full statement of the facts and ref-
erences to the provisions of applicable
statutes and pertinent decisions of
state courts on the question involved.
This action should be taken before
closing. This action should also be
taken on questions involving the na-
ture and extent of the liens of bonded
indebtedness, assessments, or taxes to
meet the bonded indebtedness of spe-
cial improvement districts, or relating
to restrictive covenants.

§644.69 Title Clearance—Easements.

(a) Easements Costing in Ezxcess of
31,000. Curative action and clearance of
title to easements costing in excess of
$1,000 will be the same as in fee acquisi-
tions, as outlined above, except as fol-
lows:

(1) Under an agreement with the De-
partment of Justice, title to easements
will be approved subject to outstanding
encumbrances, such as mortgages,
deeds of trust, judgments, and vendors’
liens, where the tract is not encum-
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bered in excess of 50 percent of the rea-
sonable value of the remaining prop-
erty, and the consideration being paid
for the easement does not represent a
sum in excess of ten percent of the
value of the remaining property. (As to
taxes, see §644.70(k)(6).)

(2) For the purpose of making the de-
terminations necessary to apply the
formula set forth in paragraph (a)(1) of
this section, resort may be had to the
tract appraisal, provided it is based on
a ‘‘before and after’ approach, in which
case the amount of the ‘after” ap-
praisal will be used as the reasonable
value of the remaining property. In the
event no such appraisal has been made,
a memorandum estimate by a qualified
appraiser (staff or contract) will be ob-
tained. Determination of the total en-
cumbrances may be made on the basis
of the face of the encumbering instru-
ments. However, if it is necessary to
determine that the total amount of the
outstanding liens as of the date of clos-
ing has been reduced to an amount less
than 50 percent of the reasonable value
of the remaining property, such reduc-
tion must be evidenced by signed state-
ments from the lienees or their author-
ized representatives. The appraisal or
memorandum estimate and the lienee
statements will be placed in the tract
file.

(3) On the basis of the determinations
described in paragraph (a)(2) of this
section, the appropriate information
will be inserted on ENG Form 3536,
Statement Concerning Outstanding En-
cumbrances, which will be signed by
the closing agent. The original will ap-
pear as a separate document in the
Final Title Assembly submitted to
HQDA (DAEN-REA-P) WASH DC 20314.

(b) Easements Costing Not in Excess of
31,000. (1) Requirements for the release
or subordination to such easements of
mortgages, deeds of trust, judgments,
vendors’ liens, taxes which are a lien,
whether or not presently due and pay-
able, and similar encumbrances will or-
dinarily be the same as for easements
costing in excess of $1,000.

(2) In unusual circumstances, these
requirements need not be applied if the
purchase price of the easement is insuf-
ficient to satisfy the liens and interest,
or the amount of such liens or interest
is small in comparision with the value
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of the land in which the easement is
being acquired, and in comparison with
the cost of condemnation proceedings
to clear the title. In such cases, the Di-
vision or District Engineer (or the
Chief, Real Estate Division, if dele-
gated such authority) may waive such
title infirmities as he determines will
not interfere with the use of the ease-
ment by the Government or jeopardize
the interests of the United States: Pro-
vided:

(i) The easement deed contains a gen-
eral warranty covenant by the grantor
to satisfy all such unpaid taxes and
other liens and to warrant the title
against any encumbrances or interests
left outstanding.

(ii) The Division or District Engineer
(or the Chief, Real Estate Division, if
delegated the authority) has deter-
mined that such outstanding liens, en-
cumbrances, or interest, if left out-
standing, will not interfere with the
Government’s use of the easement, or
will not jeopardize the interests of the
United States, and in his opinion the
title is sufficient. A certificate to this
effect should be attached to the Final
Title Assembly.

(c) Curative action. (1) Curative action
will be initiated promptly in all cases
to eliminate all title defects or encum-
brances, except those which may be ad-
ministratively waived, those which
may be eliminated by the payment of
money and cleared at the time of clos-
ing, and those which may be waived as
hereinafter provided. Curative material
need not be recorded, however, until
the closing of the transaction.

(2) All encumbrances, defects, out-
standing interests, and other matters
shown in the preliminary certificates
of title or interim binders, must be
cured and eliminated before delivery of
the purchase check, except those of a
nature which have been waived as not
interfering with the Government’s use
of the easement or as not jeopardizing
the interest of the United States.

§644.70 Closing of cases.

(a) Closing and Settlement Officers.
Payment and closing of cases will be
initiated immediately upon completion
of curative action, by qualified Closing
Officers employed by the Corps of Engi-
neers. To be qualified, a Closing Officer
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must be employed in the Real Estate
Division of a Division or District Of-
fice, or in a Real Estate Project or Sub-
office, in an Attorney-Advisor position,
or in a Realty Officer position if he is
a member in good standing of the Bar
of a State, Possession, or the District
of Columbia, and has been instructed in
Federal procedure and in the require-
ments for closing land acquisition
transactions by a Division or District
Closing Officer and has been approved
by the Division or District Engineer to
close land acquisition transactions
independently. It is no longer nec-
essary for Closing Officers to be indi-
vidually bonded. Contracting for clos-
ing services will require prior approval
of HQDA (DAEN-REA-P).

(b) Payment. Payment for land, or in-
terests therein, will be made from
funds available to the Division or Dis-
trict Engineer.

(c) General. The details of the closing
necessarily differ according to the
number of vendors and the outstanding
interests, the number and variety of
the encumbrances and title objections
to be met, and miscellaneous other de-
tails resulting from complications in
the particular title. Upon receipt of the
check and title papers, the Closing Of-
ficer will review the entire file relating
to the acquisition, fully acquaint him-
self with the terms and conditions of
the sale, and with the condition of the
title, and will ascertain whether there
are any special conditions to be per-
formed, or requirements to be met, on
the part of the landowner or the Gov-
ernment and what objections to the
title are to be eliminated before valid
title may vest in the United States.

(d) Curative data. The Closing Officer
will determine the character and
amount of all outstanding interests in,
liens on, or claims against the land,
which are to be satisfied out of the pur-
chase price, and see that necessary cu-
rative action has been taken and cura-
tive data obtained to cure all defects in
and meet all objections to the title. If
the title evidence consists of a certifi-
cate of title of a title company, or a
title guarantee policy, approval of the
curative material, obtained to elimi-
nate the title objections, must be ob-
tained from the title company.

164



Department of the Army, DoD

(e) Continuation of title search. The
Closing Officer will satisfy himself that
no change has occurred in the land
records from the date of the prior cer-
tification which will adversely affect
the title to the real estate interest
being acquired by the United States.
Where deemed appropriate because of
the complexities of the title, the
amount of the purchase price, or other
reason, the local representative of the
title company or the abstracter will be
requested to examine the title records
for the purpose of making this deter-
mination, and a continuation of the
title evidence should be obtained, if
considered necessary. Otherwise, the
interim title search may be made by
the Closing Officer.

(1) If no adverse change in the status
of title has occurred since the date of
the preliminary or the latest certifi-
cation of the title by the abstracter or
the title company, as the case may be,
the Closing Officer will proceed to
close the case.

(2) In case of change in ownership
during the period, the Closing Officer
will order a continuation of the ab-
stract or an intermediate certificate of
title or interim binder, as the case may
be, and take such action as necessary
to cure the title.

(f) Payment and Closing Sheet. ENG
Form 1566, Payment and Closing Sheet
and Receipt for United States Treas-
urer’s Check, covering all charges to be
eliminated by payment of money to be
deducted from the purchase money
check, will be prepared in advance of
closing. This sheet will show, in detail,
all disbursements of the purchase
money, including all amounts to be ex-
pended for satisfaction of:

(1) Taxes and assessments.

(2) Outstanding judgments—State
and Federal.

(3) Mortgages,
other liens.

(4) Amounts received under any con-
tract or bond.

(5) Landowner’s balance after all
charges are deducted from the purchase
price.

(g) Division or District inspection of
premises. The Closing Officer or other
authorized Division or District em-
ployee will personally make an inspec-
tion of the premises to ascertain

deeds of trust, and
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whether any person is occupying the
property in whole or in part.

(1) The Closing Officer or an author-
ized Division or District employee will
prepare ENG Form 798, Certificate of
Inspection and Possession.

(2) If any person other than the ven-
dor is found in possession, the Closing
Officer will secure a disclaimer on ENG
Form 1290, Disclaimer. The disclaimer
will be modified to make allowance of
any provision in the offer to sell per-
mitting possession after closing.

(3) The Closing Officer or an author-
ized Division or District employee will
check to determine that the buildings,
improvements, and crops listed on the
appraisal report are still on the land
being conveyed. Where buildings, im-
provements, and crops have been re-
served by the landowner, it will be de-
termined that only the items reserved
have been removed. Whenever posses-
sion of land is surrendered to the Gov-
ernment before the time of payment
and closing, and immediate inspection
and report ENG Form 1567, Report on
Vacation of Property, will have been
made. The Closing Officer may rely
upon this report for the inspection re-
quired in the first part of this para-
graph unless he is aware of cir-
cumstances which would make a sup-
plemental inspection and report prop-
er. If no such inspection and report
have been made and possession has
been surrendered to the Government,
the inspection and report must be
made at this time.

(4) The Closing Officer or an author-
ized Division or District employee will
determine whether there have been re-
pairs or improvements to or construc-
tion on the premises which might give
rise to mechanics liens.

(5) The ENG Form 798 will be exe-
cuted and placed with the title papers.
If executed by an employee other than
the Project Manager or Closing Officer,
it must be approved by the Project
Manager or Closing Officer, to indicate
that the Project Manager or Closing
Officer has authorized the employee
signing the certificate to make the in-
spection and is satisfied it has been
properly done.

(h) Deed to the United States. (1) The
deed to the United States will be draft-
ed in accordance with the ‘‘Standards
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for the Preparation of Title Evidence
in Land Acquisition by the United
States,” issued by the Department of
Justice in 1970.

(2) Where the landowner’s name ap-
pears in various forms among the title
papers, full use will be made of the
“also known as’ clause in identifying
the grantor in the deed to the United
States.

(3) The deed shall contain a quit-
claim clause by which the grantor quit-
claims to the United States all right,
title, and interest which the grantor
may have in the banks, beds, and
waters of any streams bordering the
said land to be conveyed, and also all
interest in alleys, roads, streets, ways,
strips, gores, or railroad rights-of-way
abutting or adjoining said land and in
any means of ingress or egress appur-
tenant thereto.

(4) Recording fees, transfer taxes, and
similar expenses incidental to con-
veying real property to the TUnited
States; penalty costs for prepayment of
any preexisting recorded mortgage en-
tered into in good faith encumbering
such real property; and the pro rata
portion of real property taxes paid
which are allocable to a period subse-
quent to the date of vesting title in the
United States, or the effective date of
possession of such real property by the
United States, whichever is the earlier,
shall be paid by the Government pursu-
ant to authority of section 303, Pub. L.
91-646, approved January 2, 1971.

(i) Satisfaction of liens and encum-
brances. All mortgages, deeds of trust,
judgments, mechanics liens, and simi-
lar encumbrances will be satisfied and
released or discharged of record. In the
acquisition of easements, liens and en-
cumbrances should be satisfied, re-
leased or subordinated to the Govern-
ment’s easement, except as provided in
§644.69(a) or unless administratively
waived under §644.69(c).

(j) Payments to tenants and lessees.
Amounts due lessees, or other tenants,
under ENG Form 1564, Consent to Offer
to Sell, will be paid from the purchase
price or by the landowner direct. In ei-
ther case, proper receipts and releases
will be obtained.

(k) Satisfaction and release of liens of
tares and assessments. (1) Except as pro-
vided in §644.69(b) and paragraph (K)(6)
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of this section, all taxes and assess-
ments which, under the law of the
State where the land is located, are a
lien on the property as of the date of
the delivery and recordation of the
deed to the United States must be paid
at or before closing, unless provision
for their payment is made as follows:

(i) Where closing takes place before
the completion of the assessment and
levy of the taxes necessary to the de-
termination of the amount of the
taxes, or before the taxes are due and
payable, a sufficient sum will be with-
held from the purchase price to satisfy
such taxes when the amount is later
determined or they later become due
and payable. In cases where the
amount of taxes has not been deter-
mined, an estimate will be made, after
consultation with the assessor and con-
sideration of the amount of taxes paid
on the land for the preceding year. The
amount withheld should be at least 20
percent in excess of the amount of
taxes assessed against the property for
the preceding year.

(ii) If the taxes are not due and pay-
able under State law, though the
amount has been determined at the
time of closing, payment will not be
made to the collector or other official
charged with the collection of taxes,
unless he has authority to accept pay-
ment and receipt for them in advance
of the due date.

(2) Funds withheld for the payment
of taxes will be transmitted promptly
to the Division or District Engineer in
the form of cashier’s check or money
order payable to the Treasurer of the
United States, unless the taxes are
paid or held in escrow by the title com-
pany. The Closing Officer, in transmit-
ting such payments, must clearly iden-
tify, by name, the vendor from whom
the tax money was withheld, and must
identify the land for which the taxes
were withheld by its tract number in
the project. He must also identify the
taxes for payment of which the money
has been withheld by specifying the
type of taxes, such as county, city, or
school. He will set forth the year each
became or becomes due and fully ex-
plain the manner in which payment or
withholding has been handled in order
that proper payment will be effected by
the Division or District Engineer when
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the taxes are due and payable. Any bal-
ance of the amount withheld and not
needed to satisfy the taxes will be re-
funded to the grantor.

(3) Where payment of the taxes is not
possible at the time of closing and
funds are withheld for this purpose, the
Closing Officer will immediately notify
the local tax official that title to the
particular tract has been conveyed to
the United States and that funds have
been withheld for the payment of
taxes, specifying the taxes for which an
amount has been withheld and stating
that such funds are in the custody of
the Division or District Engineer. In
giving such notice, he will use ENG
Form 894, Notice to Tax Official.

(4) When the taxes become due and
payable, the Division or District Engi-
neer will pay such taxes from the funds
withheld from the purchase price. Any
excess between the amount of taxes ac-
tually paid and the amount withheld
will be refunded to the grantor by the
Division or District Engineer. Refund
checks will be transmitted to the
grantor only after it has been defi-
nitely determined that all taxes which
were liens on the tract are shown as
satisfied on the books of the tax col-
lector. This is necessary to avoid the
possibility of a refund being made be-
fore satisfaction of all tax liens. The
tax receipt should be forwarded to
HQDA (DAEN-REP-S) WASH DC 20314
for filing with the original title papers.

(5) Where the evidence of title con-
sists of certificates of title or title in-
surance, and funds are withheld for
payment of taxes, the amount so with-
held may be turned over to the title
company, provided:

(i) The title company is financially
responsible and will agree to issue a
final certificate of title or title policy
in which no tax liens or unpaid taxes
will be noted or, if noted, will be fol-
lowed by the statement:

For the payment of which provision has
been made by deposit of a sufficient sum
with this company.

(ii) The title company will enter into
an escrow agreement with the grantor
to hold such sum for the satisfaction of
the taxes when they become due, and
to return to the grantor any excess re-
maining after their payment.
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(6) Agreements have been reached
with the Department of Justice that,
in the acquisition of easements, the
following will apply:

(i) No provision need be made for the
payment of taxes which are a lien but
are not due and payable, provided that
the purchase price of the easement, in-
cluding severance damage, is not in ex-
cess of 50 percent of the reasonable
value of the entire contiguous property
of the vendor. In the event the value of
the easement has been determined by a
“before and after’” appraisal, the
amount of the ‘‘after’ appraisal will be
utilized in making the necessary deter-
mination. In the event no such ap-
praisal has been made, it will not be
necessary to prepare a complete ap-
praisal of the value of the contiguous
property. In lieu thereof, a memo-
randum estimate by a qualified ap-
praiser (staff or contract) will be ob-
tained and placed in the tract file. In
either case, the appropriate informa-
tion will be inserted on ENG Form 3536,
Statement Concerning Outstanding En-
cumbrances.

(ii) It will not be necessary to with-
hold funds for payment of current
taxes which are due and payable, if the
purchase price of the easement is insuf-
ficient to pay such taxes. In such case,
Item 4 of ENG Form 3536 and the third
block of that form will be completed.

(iii) ENG Form 3536 will be signed by
the Closing Officer and the original
will appear as a separate document in
the Final Title Assembly.

(1) Payment and Recordation of Deed.
(1) No disbursement of the purchase
price shall be made until:

(i) A duly executed deed has been ac-
cepted;

(ii) All outstanding charges, liens, or
encumbrances on the land have been
satisfied and discharged, or a sufficient
sum has been withheld from the pur-
chase price to satisfy and discharge
such charges, liens and encumbrances;
and

(iii) The title is sufficient for the
purposes for which it is being acquired,
and all objections thereto have been
eliminated or administratively waived
in writing.

(2) When the requirements of para-
graph (1)(i) of this section have been
satisfied, the balance of the purchase
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price shall be delivered to the land-
owners.

(3) The deed and all instruments
which release liens or encumbrances on
the property shall be promptly re-
corded.

(m) Closing of easements acquisitions—
(1) Easement costing in excess of $1,000.
Closing requirements and procedures
with respect to easements costing in
excess of $1,000 are the same as in fee
acquisitions, except as to mortgages,
deeds of trust, judgments, vendors’
liens, and similar title infirmities
(§644.69(a)), and as to taxes which are
liens but which are not due and pay-
able (paragraph (k)(6) of this section).

(2) Easements costing mot in excess of
31,000. Closing requirements and proce-
dures with respect to easements cost-
ing not in excess of $1,000 are the same
as a fee acquisition except that title
infirmities may be waived as provided
in §644.69(b).

(n) Payment and closing under power of
attorney. Where the landowner is un-
able or unwilling to be present person-
ally or to pay from his own funds the
amount necessary to satisfy all encum-
brances and expenses, the following
steps may be taken:

(1) Obtain a power of attorney from
the landowner. Standard Form 232,
Power of Attorney by Individual for
the Collection of a Specified Check
Drawn on the United States Treasury,
will be used. If the landowner is a cor-
poration, Standard Form 236, Power of
Attorney by a Corporation for the Col-
lection of a Specified Check Drawn on
the Treasurer of the United States, and
Standard Form 237, Resolution by Cor-
poration Conferring Authority Upon an
Officer to Execute a Power of Attorney
for the Collection of Checks Drawn on
the Treasurer of the United States, will
be used. The power of attorney will be
drawn in favor of the Closing Officer
making the payment and closing. Im-
mediately after the post office address
of the Closing Officer, the following
will be inserted, ‘‘Agent for the Dis-
bursing Officer.”” This insertion must
be initialed by the person(s) executing
the power of attorney. (Above forms
are available through the local GSA
Regional Office.)

(2) Obtain from the landowner ENG
Form 1569, Order to Disburse Under
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Power of Attorney. It will be noted
that this form specifically recites
types of indebtedness or expense, the
names of the persons to be paid under
the power of attorney, and the esti-
mated, but not necessarily the exact,
amounts thereof. It is important that
all items (including cost of revenue
stamps, recordation fees for curative
material, and bank service charges) be
itemized on the form.

(3) The Closing Officer then will take
the necessary action for and on behalf
of the landowner to discharge the in-
debtedness and pay expenses under the
ENG Form 1569.

(4) If it is possible to have all inter-
ested parties, other than the land-
owner, present at one time and to
make all payments simultaneously, a
round table closing will be conducted.
The Closing Officer, under the power of
attorney and order to disburse, will en-
dorse and cash the Treasurer’s check
and will make the individual disburse-
ments in actual cash.

(5) If it is possible to determine defi-
nitely all items of payment simulta-
neously, but it is not possible to have
all interested parties present at one
time, the Closing Officer will, under
the power of attorney and order to dis-
burse, endorse and cash the Treasurer’s
check, obtain separate cashier’s checks
for all items of payment (including the
bank services charge for the issuance
of such checks), and deliver the checks.

(6) Where it is not possible to deter-
mine definitely all items of payment
simultaneously, the Closing Officer,
under power of attorney and order to
disburse, will endorse and cash the
Treasurer’s check and will obtain sepa-
rate cashier’s checks for all items of
payment for which disbursements may
be properly made and for any balance
representing the total of any items, the
amounts of which cannot be definitely
determined; in other words, for the res-
idue of the amount of the United
States Treasurer’s check. In every in-
stance, the cashier’s checks will be
drawn to provide for endorsement by
the Closing Officer or landowner as
later determined to be appropriate.

(7) Curative material which requires
recordation will be recorded for and on
behalf of the landowner and will then
be placed with the title papers.
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(8) The usual tax receipts, mortgage
releases, judgment satisfactions, etc.,
will be obtained for each monetary en-
cumbrance which has been discharged.
These instruments will be placed with
the title papers, unless the landowner
wishes to retain them.

(9) Separate receipts on ENG Form
1571, Receipt for Payment Under Power
of Attorney, must be obtained for each
disbursement made under the power of
attorney and order to disburse, includ-
ing a receipt for the balance of the pur-
chase price paid to the landowner. One
copy of such receipt will be placed in
the project files.

(10) The Closing Officer will prepare
an original and two copies of ENG
Form 1570, Report of Disbursement
Under Power of Attorney, showing the
exact amount of each disbursement
made under the power of attorney and
order to disburse. The Closing Officer
will prepare an original and two copies
of appropriate certification thereon.
The original and two copies will be
signed by the landowner, who will re-
tain one copy. The Closing Officer will
place one copy in the files of the
project office and will place the origi-
nal with the title papers. The separate
receipts on ENG Form 1571 for each dis-
bursement made will be attached to
the original ENG Form 1570.

(o) Procurement of check. (1) After ac-
ceptance and distribution of the offer
assembly and the acquisition is ready
for closing, the following instruments
and supporting data will be trans-
mitted to the Finance and Accounting
Officer for scheduling of SF 1166,
Voucher and Schedule of Payments,
and issuance of check:

(i) Two true copies of the preliminary
opinion of the Attorney General, where
required; or

(ii) Two true copies of a preliminary
certificate of title or title guarantee
policy where the preliminary opinion
of the Attorney General is not re-
quired; or

(iii) Two copies of ENG Form 909, At-
torney’s Preliminary Certificate of
Title, in easements acquisition which
cost less than $1,000; and

(iv) Two true copies of other sup-
porting data evidencing amount due
and payable, such as statement of clos-
ing attorney; and
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(v) Two true copies of the offer as-
sembly or deed executed by the vendor,
if offer form has not been utilized.

(2) The following statement, appro-
priately modified, signed by the Chief,
Real Estate Division, may be trans-
mitted in lieu of the above listed cer-
tificates:

I certify that the check requested hereby is
to pay an obligation of the United States as
reflected on the attached (Offer to Sell)
(easement or deed). I further certify that the
parties signatory to this document and
shown on the voucher as payees are the same
parties reflected in a preliminary certificate
of title issued by the Title Com-
pany in the possession of the Real Estate Di-
vision of this office. The completion of the
transaction will be in accordance with exist-
ing regulations pertaining to the closing of
real estate acquisitions.

The landowner’s signature on a vouch-
er is not necessary. On payments in-
volving civil funds, paragraph 3-7g, ER
37-2-10, will be followed.

(p) Procedure after payment. When the
above closing requirements have been
met, the Closing Officer will:

(1) Immediately order a final con-
tinuation of the type of title evidence
which has been contracted for. The
final title evidence must be dated as of
the date of recordation of the deed to
the United States, or a subsequent
date, to show a valid title vested in the
United States of America subject only
to those title defects which have been
administratively waived or to those
liens and encumbrances for which suffi-
cient funds were withheld from the
purchase price to satisfy and discharge
them.

(2) Check carefully ENG Form 1566,
Payment and Closing Sheet and Re-
ceipt for United States Treasurer’s
Check, to see that funds have been
properly disbursed.

(3) Review the continued abstract,
final certificate of title, or title insur-
ance policy, as soon as they are pre-
pared and determine that the proper
preliminary and final title evidence
and related papers on the case have
been completed in proper order. There-
upon a Final Title Opinion will be pre-
pared.

(4) Transmit as the Final Title As-
sembly to HQDA (DAEN-REA-P) WASH
DC 20314, the Final Title Opinion, title
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evidence and related papers. This Final
Title Assembly must be chrono-
logically arranged and securely fas-
tened for permanent filing, and should
include the following:

(i) Abstract of title, properly contin-
ued through time of closing; or pre-
liminary, intermediate, and original of
final certificate of title; or interim
binder and original of the Title Guar-
antee (Insurance) Policy.

(ii) Curative instruments and mate-
rial pertaining to title defects appear-
ing in the abstract, the final certificate
of title, or the title guarantee or insur-
ance policy.

(iii) Deed to the United States, exe-
cuted, stamped, acknowledged, and re-
corded.

(iv) Copy of the accepted offer to sell
(ENG Form 42 or ENG Form 2970).

(v) Completed ENG Form 798.

(vi) Completed ENG Form 1566.

(vii) Statement regarding payment of
taxes or amount withheld to pay the
taxes.

(viii) Where required, completed ENG
Form 1290.

(ix) If the power of attorney proce-
dure is followed, power of attorney on
proper Department of the Treasury
Form and completed ENG Forms 1569
and 1571.

(x) Certified copy of any waiver letter
or certificate.

(xi) Any other papers relating to the
title or closing of the case.

(xii) An additional copy of the deed
and the Attorney’s Final Title Opinion
for review by the Attorney General.

(5) A copy of the executed and re-
corded deed will be retained by the Di-
vision or District Engineer for the
project files.

(6) Similar action will be taken by
the Closing Officer in acquisition of
easements costing not in excess of
$1,000.

§644.71 Final title assembly.

(a) Disposition of final title assemblies.
The final title opinion and related pa-
pers will be forwarded to HQDA
(DAEN-REA-P) WASH DC 20314 for re-
view and disposition. In addition, cop-
ies of deeds and related papers in acqui-
sitions for the Strategic Petroleum Re-
serve Program of the Department of
Energy will be forwarded to: Depart-
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ment of Energy, Strategic Petroleum
Reserve Project Management Office,
900 Commerce Road East, New Orleans,
Louisiana 70123.

(b) Division/District files. True copies
will be retained for Division or District
files.

§644.72 Transfer to condemnation.

(a) Transfer of tracts from purchase to
condemnation. If at any time, in the
course of acquisition by purchase, it
becomes apparent that title clearance
and closing cannot be completed within
60 days of the offer to sell, action will
immediately be taken to acquire the
land by condemnation in order to make
funds available to the landowner.

(b) Contents of letter of submittal. In
such cases the letter of submittal will
contain or be accompanied by:

(1) All title evidence.

(2) An analysis of the title defects
and a statement of the attempts which
have been made to cure the defects.

(3) A statement of the attempts to
have the title infirmities waived by the
title company and the reasons for re-
fusal; or

(4) The curative material which has
been obtained to remedy the infir-
mities; and

(6) Two copies of the offer to sell
from the apparent owners.

ACQUISITION BY PURCHASE, DONATION,
AND TRANSFER

§644.81 General.

Sections 644.81 through 644.88 de-
scribe the procedures of the Corps of
Engineers relating to the acquisition of
land and interests therein for both
military and civil works projects by
purchase, donation and transfer.

(a) Applicability. These sections are
applicable to all Division and District
Engineers having real estate respon-
sibilities.

(b) Acquisition authority—(1) Limita-
tion. Acquisition of land for use by the
United States requires express author-
ization (10 U.S.C. 2676, 41 U.S.C. 14).

(2) Military. Title 10 U.S.C. 2571 au-
thorizes transfer of real property be-
tween Defense elements without com-
pensation if the Secretaries approve.
Title 10 U.S.C. 2662 provides that acqui-
sition of fee title or transfer of real
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property owned by the United States to
another Federal agency, military de-
partment or a state must be reported
to the Committees on Armed Services
of the Senate and House of Representa-
tives if the estimated value is more
than $50,000 and the transaction may
not be consummated until after 30 days
have expired from the date the report
is submitted to the Committees. Title
10 U.S.C. 2663 provides for acquisition
by the Secretary of a military depart-
ment during time of war or when war is
imminent of any interest in land, in-
cluding temporary use, required for a
Defense installation, munitions plant
or power plant for production of muni-
tions, through negotiation and pur-
chase, by condemnation or by gift.
Title 10 U.S.C. 2672 provides that the
Secretary of a military department
may acquire any interest in land, in-
cluding temporary use, by gift, pur-
chase, exchange of United States
owned land or otherwise, that he or his
designee determines is needed in the
interest of national defense and does
not cost more than $50,000 exclusive of
administrative costs or the amounts of
deficiency judgments.

(3) Civil works. Acquisition of real
property for civil works projects for
which provision has been made by law
is authorized in 33 U.S.C. 591-595a and
701. As in the case of military projects,
the Secretary of the Army is also au-
thorized to accept donations of lands
and materials required for civil works
projects.

(c) Rights-of-entry. Rights-of-entry for
construction may be obtained by the
Division or District Engineer, after he
has been authorized by the Chief of En-
gineers to acquire the land, pending
completion of acquisition by purchase
or the filing of condemnation pro-
ceedings with declaration of taking. In
the event the landowner will not volun-
tarily grant a right-of-entry, an ap-
praisal of the required interest should
be made and negotiations conducted on
the basis thereof. If the negotiations
are not successful, a declaration of tak-
ing should be submitted to acquire the
necessary rights. The same procedure
will be used for acquiring rights-of-
entry for other purposes, such as sur-
vey and exploration.

§644.82

§644.82 Prerequisites to acquisition.

(a) Authority to begin acquisition. Ac-
tion to acquire a tract of land will not
be initiated until the Real Estate De-
sign Memorandum (for all projects ex-
cept military) or Real Estate Planning
Report (for Army, other than Civil
Works, and Air Force projects) is ap-
proved and specific authorization of
the Chief of Engineers, or the appro-
priate Air Force Regional Civil Engi-
neer (AFRCE), to proceed with the ac-
quisition of the project is received by
the Division and District Engineer and
funds have been made available. Upon
such approval, the Division or District
Engineer is authorized to initiate ac-
tion for the acquisition of the estate
approved for the particular project in
accordance with the procedures herein-
after set forth.

(b) Tract description. Authority to ini-
tiate engineering planning of a project
will state the mapping procedures pro-
vided for in Chapter 3, ER 405-1-12. It is
necessary that land requirements be
determined, that the various tracts be
identified by ownership, and that accu-
rate tract descriptions be developed.
Tract ownership data may be developed
by Division or District personnel from
the local land records or procured by
contract from a qualified local Govern-
ment official, abstractor or title com-
pany representative.

(c) Title evidence. With approval to
proceed with acquisition, title evidence
contracts can be initiated. The proce-
dures for obtaining title evidence are
covered in §§644.61 through 644.72. Pre-
liminary title evidence to confirm own-
ership and status of the title is pre-
requisite to negotiating for acquisition
of the land or interests therein.

(d) Appraisals. Concurrently with the
procurement of title evidence, the ap-
praisal of the land should begin. The
appraisal, when approved, forms the
basis for the determination of fair mar-
ket value which will not be less than
the approved appraised value. The ap-
praisal procedures are covered in sub-
part B. Normally, one appraisal per
tract (ownership) will be obtained;
however, in unusual cases such as
those which involve novel, unique or
controversial appraisal concepts, there
is no objection to obtaining more than
one appraisal covering the same tract
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if considered advisable by the Division
or District Engineer. When fee tracts
are acquired by eminent domain proce-
dures, where the value of the property
is between $50,000 and $100,000, only one
appraisal need be provided to the De-
partment of Justice so long as it is a
contract appraisal; two appraisals will
be provided for values exceeding
$100,000. Easement tracts acquired by
eminent domain procedures, in excess
of $50,000, will require two appraisals.
At least one of the two appraisals must
be made by a contract appraiser. Gen-
erally, in these cases, the second ap-
praisal is procured only after negotia-
tions indicate that agreement on price
cannot be reached and that acquisition
by condemnation will be required. The
second appraisal will be procured in
order that the Corps can take advan-
tage of any negotiating flexibility that
the second appraisal may afford in
order to preclude court action. It is
also necessary that the appraisals be
relatively current in point of time (not
to exceed six months) since dependent
upon the real estate activity and de-
gree of stability of the local economy,
significant changes may take place in
relatively short periods of time.

(e) Environmental considerations. Para-
graph D3, Attachment 1 to Enclosure 1,
DOD Directive 6050.1, dated March 19,
1974, subject: ‘“‘Environmental Consid-
erations in DOD Actions,” requires
close environmental scrutiny of real
estate acquisitions, disposals and
outgrants to determine if said actions
constitute a ‘‘Major Action Signifi-
cantly Affecting the Quality of the
Human Environment (MASAQHE).” If
the action is determined to be a
MASAQHE, then an environmental im-
pact statement is required. Paragraph
D3 is quoted here for ready reference:

D. Certain types of actions require close
environmental scrutiny because of the possi-
bility that they may either affect the qual-
ity of the environment or create environ-
mental controversy. It may be desirable in
such cases to have a complete presentation
of the environmental aspects of the proposed
action available for any interested party.
For these reasons, consideration shall be
given to documenting the environmental ef-
fect of the following types of actions in writ-
ing: (The written environmental assessment
need not be elaborate for actions in which it
is readily determinable that the impact
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would not be significant; however, negative
declarations must be supported by written
environmental assessments which generally
meet the EIS format requirements.)

* * * * *

3. Real estate acquisition, disposal and
outgrants.

* * * * *

§644.83 Negotiations.

(a) Acquisition objectives. The objec-
tive of a land acquisition program is to
acquire land at a price that will afford
each landowner his constitutional
guarantee of ‘‘just compensation’ as
that term has been defined by Federal
judicial decisions. The Government
must never pay less than just com-
pensation unless a gift is intended. In
eminent domain proceedings, the just
compensation due a landowner is deter-
mined judicially by court award or by
settlement prior to trial; in a purchase
case, it is determined by negotiations
leading to a satisfactory price and
agreement with the landowner. While
it is recognized that an appraisal is
only an informed opinion and does not
establish or determine just compensa-
tion, it is also recognized that, in nego-
tiating for the purchase of land, an ap-
praisal is the best and sometimes the
only reliable opinion of the market
value of the land which is supported by
a thorough, acceptable analysis of mar-
ket conditions at the time of purchase.
Therefore, in the negotiation for the
purchase of land, an approved current
appraisal shall establish the minimum
price to be paid for the land being ac-
quired by the Corps of Engineers. Nego-
tiations or offers below this price are
prohibited except where the property is
being acquired on a competitive basis
and condemnation is not authorized.

(b) Negotiating objectives. In all cases,
it is important that the negotiator re-
ceives adequate guidelines and explicit
instructions. Promptly, after the
amount of the estimated just com-
pensation is established, the negotiator
shall make an initial offer in the full
amount of the fair market value, shall
advise the landowner that the land was
appraised for such amount, and shall
furnish the landowner a written state-
ment of, and summary of the basis for,
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said amount. A concentrated effort will
be made to acquire the land for that
amount. This written statement will be
in the form of a letter which may be
delivered personally or by first class
mail. Such summary will include, as a
minimum, the following items:

(1) Definition of the term ‘‘fair mar-
ket value.”

(2) An accurate legal description and
location identification of the real prop-
erty and the interest(s) therein to be
acquired (legal description and estate
may be attached).

(3) The amount of the offer and a
statement that such amount:

(i) Is the amount believed by the
agency to be just compensation for the
property;

(i1) Is not less than the approved ap-
praisal of the fair market value of the
property;

(iii) Disregards any increase or de-
crease in the fair market value caused
by the project for which the property is
to be acquired, or by the likelihood
that the property would be acquired for
such project, other than that due to
physical deterioration within the rea-
sonable control of the owner;

(iv) Does not reflect any consider-
ation of or allowance for any reloca-
tion assistance and payments which
the owner is entitled to receive.

(4) An inventory identifying the
buildings, structures, fixtures, and
other improvements, including appur-
tenant removable building equipment,
which are considered to be part of the
real property for which the offer of just
compensation is made. The inventory
shall include a statement of the utility
and condition of said buildings, struc-
tures, fixtures, and other improve-
ments.

(5) A description of the appraisal
technique used, i.e., market approach,
income approach, or cost approach, in
sufficient detail to explain clearly to
the landowner the process by which his
property was valued. Thus, as an illus-
tration, where the market approach
was used, the explanation should in-
clude the number of comparable sales
used, their general location and type,
the factors considered in adjusting
sales of subject property, and any other
information which would help the land-
owner understand what was done to
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value his property. A statement that
comparable sales of similar properties
were examined without more expla-
nation is not sufficient. Similar infor-
mation should be given when any other
appraisal technique is used. Unusual
cases will require a more detailed ex-
planation.

(6) An identification of land classi-
fication categories (do not show acre-
age breakdown).

(7) If only a portion of a property is
to be acquired, an apportionment of
the total estimated just compansation
for the partial acquisition between:

(i) The amount representing the just
compensation for the real property to
be acquired;

(ii) The amount, if any, representing
severance damages to the remainder,
together with a brief narrative descrip-
tion of the cause thereof; and

(iii) In the event ‘‘off-setting bene-
fits”> are involved, these must be
shown, along with a narrative expla-
nation and the landowner shall be
given a ‘‘person-to-person’ explanation
by the negotiator.

(8) If the property contain a dwelling,
the value of said dwelling and homesite
shall be set forth separately, with the
statement that this figure will be used
in calculating housing relocation bene-
fits under title II of Pub. L. 91-646.

(9) If any building, structure, fixture,
or other improvement, comprising part
of the real property, has been identified
as being owned by a tenant who has the
right or obligation to remove it at the
expiration of his term, the amount of
the value of such building, structure,
fixture, or other improvement, being
the greater of:

(i) The amount which the tenant’s
improvement contributes to the fair
market value of the real property to be
acquired; or

(ii) The fair market value of the ten-
ant’s improvement for removal from
the real property. The basis of such
amount shall be included.

(c) Appraisal reports or the apprais-
er’s analysis (complete breakdown of
principal value elements) will not be
revealed by the negotiator unless spe-
cifically authorized. Cases involving
property for which the highest and best
use cannot be definitely established,
and to which the exceptions mentioned
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in paragraph (a) of this section do not
apply, will be reported to HQDA
(DAEN-REA) WASH DC 20314 for spe-
cific instructions. If the land is being
donated, initial offers are not nec-
essary, and the appraisal will be sig-
nificant in negotiations only when con-
sidering the conditions under which
the donation is made as, for example,
an agreed valuation for tax purposes.
Negotiations will be based on current
market values, which normally means
that last offers will be based on ap-
praisals not over six months old. Ex-
ceptions will be required in instances
of rapid escalation of values when the
appraisal is quickly outdated or in in-
stances of a relatively static market or
other condition resulting in a minimal
change in property values. In such
cases an explanation will be necessary.

(d) Exceptions—(1) Corps Employees. If
an employee of the Corps of Engineers
has a direct interest in a tract of land
being acquired by the Corps for public
use, the tract will be acquired by con-
demnation. In cases of this nature, ap-
praisal reports should be prepared, re-
viewed and forwarded together with a
declaration of taking, with the con-
demnation assembly. The negotiator’s
report, of course, will not be included.
The Department of Justice will be re-
quested to handle all further matters
pertaining to settlement or trial of the
case. The Department of Justice has
agreed to accept full responsibility for
negotiations and approval of settle-
ments or awards in such cases, without
contacting any Corps personnel other
than the owner of the interests being
acquired.

(2) Members of Congress. Since, under
18 U.S.C. 431 and 432, members of Con-
gress who hold interests in land that is
required for project purposes cannot
contract for sale of such interests to
the Government, these interests will
also be acquired by condemnation. Ne-
gotiations for acquisition by purchase
or for settlement without trial cannot
be conducted by officers or agents of
the United States. The determination
of just compensation must be made by
judicial proceedings. Appraisal reports
and the condemnation assembly should
be prepared and forwarded as set forth
in paragraph (d)(1) of this section.
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(e) Negotiating guidelines. (1) The ne-
gotiator should be thoroughly familiar
with the Division and District negoti-
ating guidelines and should study the
background data of the project, con-
sisting of the authorizing act, survey
report, project document, design
memoranda, etc.; the applicable ap-
praisal reports; tract ownership data;
preliminary title certificates; and
other related material. He should be
entirely familiar with the project and
the owner’s individual property before
initiating negotiations.

(2) The owner shall be provided with
available brochures which explain the
project and the Pub. L. 91-646 benefits,
together with the written statement
and summary required by §644.83(b).
The negotiator should explain to the
landowner the Government’s require-
ment for the land, the amount of land
required, the estate(s) to be acquired,
the terms and conditions of the Gov-
ernment’s contract form, and the fact
that relocation assistance benefits may
be available. He should furnish the
landowner a copy of a map indicating
the boundaries of that portion of his
land to be acquired, where the entire
ownership is not being acquired or
where different estates are being ac-
quired in the same ownership, speci-
fying the estate in each area.

(3) Negotiations will be continued in
an effort to obtain acceptance of the
Government’s offer or a reasonable
counteroffer from the landowner, or
until it is definitely determined that
such a counteroffer will not be forth-
coming. It is not intended that nego-
tiations be continued until an unac-
ceptable counteroffer is finally ob-
tained. However, in an effort to obtain
a reasonable counteroffer above the
Government’s estimate, the negotiator
will, if necessary, take the initiative in
suggesting a series of prices within a
range which, in accord with the guide-
lines discussed in §644.84, has been pre-
determined to be reasonable.

(4) The interest of both owners and
tenants must be considered and pro-
tected. The tenant is a proper party to
the transaction, and every effort must
be made to obtain the consent of the
landowner and tenant as to the price to
be paid to the tenant for his leasehold
interest. This can be accomplished by
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the tenant’s execution of ENG Form
1564, Consent to Offer to Sell Real
Property, which shall then accompany
the owner’s offer to sell. In cases where
the tenant executes this form, payment
for the tenant’s interest can be made
to him in the closing of the purchase
transaction. This procedure will be fol-
lowed whenever possible. An exception
is permitted in those cases where the
landowner and tenant prefer to handle
the matter as a private transaction be-
tween themselves. In such cases, it
should be determined that a satisfac-
tory agreement has been made by the
landowner and tenant. Consideration
should be given to any interest which
the tenant may have in growing crops.
This procedure is also applicable to any
third party having an interest in the
property, except through severance of a
subsurface estate.

(5) Negotiations with landowners will
be conducted in a fair and courteous
manner. The negotiator must not,
under any circumstances, resort to co-
ercion or threats of condemnation.

(6) The negotiator has no authority
to obligate the Government in any
manner beyond the contract form. He
must refrain from oral promises or un-
derstandings and include all terms and
conditions in the contract form.

(7) Although appraisal reports cannot
be made available for inspection by a
landowner, the various elements of
value considered by the appraisers
may, and should, be discussed with the
landowner to satisfy him that all ele-
ments of compensable values and dam-
ages have been considered in arriving
at an overall value for the property
being acquired. Care will be exercised
during any discussion not to reveal
specific amounts related to any ele-
ments considered in the appraisal, ex-
cept the acquisition cost assigned to
the dwelling for purpose of calculating
replacement housing payment under
section 203, Pub. L. 91-646.

(8) Any interest in a tract of land
sought to be acquired, or any type of
relationship with the owner, disquali-
fies the negotiator from participating
in negotiations for the acquisition of
that particular tract.

(9) An appraiser is not, under any cir-
cumstances, permitted to negotiate for
the acquisition of a tract of land for

§644.83

which he has prepared the appraisal or
reviewed it as reviewing appraiser.

(f) Discussions With Landowners. In
order to avoid the creation of negoti-
ating patterns, and keeping in mind
that counteroffers must be justified as
being just and reasonable, discussions
with landowners should be conducted
without disclosing the extent of the
delegations and redelegations of au-
thority to accept counteroffers. How-
ever, during negotiations on individual
tracts, the landowners must be advised
that, in the event of condemnation, the
deposit will be in an amount no less
than the approved appraised value,
since the question of value cannot be
resolved by negotiations. It must fur-
ther be made clear that this advice is
not in the nature of a threat, but is an
explanation of the statement of policy
directed by the Congress and the law.
The negotiator will also inform each
owner that offers and counteroffers
made during negotiations are made
without prejudice in the event of con-
demnation. The negotiator will make a
notation on the Negotiator’s Report to
the effect that he has so informed the
owner.

(g) Obtaining the written counteroffer;
preparation of megotiator’s report. If the
negotiator considers that a
counteroffer in excess of the approved
appraised value is in the amount which
should be considered for acceptance,
the counteroffer will be reduced to
writing on ENG Form 42, Offer to Sell
Real Property, or on ENG Form 2970,
Offer to Sell Easement, and be properly
executed by the landowner. In such
cases, a complete written record of ne-
gotiations with respect to each tract or
ownership, as appropriate, will be
maintained by means of ENG Form
3423, Negotiator’s Report, Part I. This
record will state the chronological his-
tory of negotiations, all elements con-
sidered in evaluating the landowner’s
final counteroffer, and the justification
for such recommendation in accord-
ance with §644.84. The justification will
be fully recorded in ENG Form 3423A,
Negotiator’s Report, Part II, which is a
separate page of this report, and which
will be removed in the Office of the
Chief of Engineers prior to submitting
the counteroffer assembly to higher au-
thority for approval. Final action on
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the counteroffer, either by the Sec-
retary of the Army, the Chief of Engi-
neers or under the delegated authority
to Division and District Engineers, will
be entered on this record as soon as
that information is available.

§644.84 Counteroffers.

(a) Consideration of counteroffers. In
negotiations with landowners, if agree-
ment cannot be reached with a land-
owner as to the purchase price estab-
lished by the appraisal, the lowest
price demanded by the landowner may
be considered by the Division and Dis-
trict Engineer, and the Chief of the
Real Hstate Division, on the basis of
the following factors:

(1) Variations in appraisals. In the
usual case, the Corps will have the
opinion of only one appraiser with re-
spect to the market value of the par-
ticular tract of land. It must be recog-
nized that the opinion of a second
equally competent appraiser might be
higher or lower than that of the ap-
praiser who appraised the property.
Hence in considering counteroffers of
landowners, Division and District Engi-
neers should keep in mind that two
equally competent appraisals may re-
flect reasonably divergent opinions of
value as to the same property. In-
stances requiring two appraisals are
covered in §644.82(d).

(2) Built-in costs, prior counteroffers,
settlements and liability risks of pro-
ceeding to trial. It is recognized that
there are certain Government adminis-
trative costs and liability risks in-
volved when property is condemned by
the United States and the land value is
judicially determined. These items are
definite in character but the attendant
costs will vary. ‘“Built-in”’ costs of pro-
ceeding to trial include, but are not
limited to, the following items: Sala-
ries of all Government personnel par-
ticipating in trial preparation, pre-
trial hearings, and the actual trial;
cost of an additional appraisal(s); wit-
ness fees of contract appraisers em-
ployed by the Corps of Engineers or the
Department of Justice; travel costs of
all Government personnel and consult-
ants participating in trial preparation,
pre-trial hearings, and the actual trial;
and cost of preparing trial documents
and exhibits. Consideration should also
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be given to prior counteroffers which
have been accepted and settlements ap-
proved prior to trial. ‘‘Liability risks”
of proceeding to trial are the amount
of the anticipated award over and
above the appraised value, taking into
consideration probable testimony on
behalf of the Government and the land-
owners, as well as the history of con-
demnation awards in the Federal court
jurisdiction in which the lands are lo-
cated, and the amount of interest on a
deficiency judgment which would re-
sult from the anticipated award. Seri-
ous consideration of the above factors
may justify a recommendation for au-
thority to accept a counteroffer which
otherwise would appear to liberal.

(3) Non-compensable elements of value.
Elements of value based on consequen-
tial damages or speculative values, as
defined by the Federal courts, may not
be recognized in considering a land-
owner’s counteroffer. However, even
though a landowner’s counteroffer
might include non-compensable items
of value, favorable consideration of the
counteroffer may be given if it can be
justified on the basis of variances in
appraisals, built-in costs, and liability
risks of proceeding to trial.

(4) Value of reserved items. The salvage
value of improvements and the value of
crops and/or timber reserved by the
landowners, as provided in §644.86 (g),
(h), and (i), will not be included in the
amount of the counteroffer in deter-
mining the excess of counteroffers over
appraised values when applying the
dollar and percentage limitations in
the delegations of authority to Divi-
sion and District Engineers for accept-
ance of counteroffers. The determina-
tion of the excess will be made on the
basis of the appraised value of the in-
terests being acquired (including the
value of the reserved items) compared
to the cash payment which will be
made to the landowner if the Govern-
ment accepts his counteroffer. How-
ever, this method of analyzing the
counteroffer is intended for use only in
determining the limitations of author-
ity. The overall transaction must be in
the interest of the United States and
not afford an unwarranted windfall to
the vendor.

(b) Application and Limits of Delegated
Authority. The negotiating procedures
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outlined herein will apply to all acqui-
sitions by the Corps of Engineers for
the Army (military and civil), Air
Force, Department of Energy (DORE),
National Aeronautics and Space Ad-
ministration (NASA), and other Fed-
eral agencies which utilize the services
of the Corps for acquisition of real es-
tate. Delegations of authority to Divi-
sion and District Engineers and to the
Chiefs of their Real Estate Divisions to
accept offers in excess of the appriased
valuation have been made. Offers which
do not exceed the approved appraised
value may be accepted by authorized
Division and District personnel regard-
less of the amount. Other offers will be
handled as outlined in the paragraphs
which follow.

(c) Erercise of Delegated Authority.
The approval of a counteroffer over the
appraised value, but within the author-
ity redelegated to Divisions and Dis-
tricts, will be evidenced by the Divi-
sion Engineer, the District Engineer,
the Chief of the Real Estate Division,
or the incumbent of the position to
which redelegations have been made, in
one of the following manners:

(1) Manually accepting, on behalf of
the United States, the offer to sell, as
provided in §644.87; or

(2) Manually executing a dated nota-
tion of approval of the purchase price,
to be placed in the tract file, preferably
on the original of the Negotiator’s Re-
port (§644.83(2)).

(d) Submission of Counteroffers to the
Chief of Engineers. Recommendations
for the grant of authority to accept
counteroffers which are considered rea-
sonable, but which cannot be accepted
by the Division Engineer, the District
Engineer, or the Chief of the Real Es-
tate Division, within the limitations of
delegated authority, will be submitted
to HQDA (DAEN-REA) WASH DC 20314
for consideration. Negotiator’s Re-
ports, prepared in accordance with
§644.83(g) will accompany this submis-
sion; the contents thereof need not be
repeated in the transmittal letter or in
forwarding indorsements. The assem-
bly will 